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TOWARDS NATIONAL INTEGRATION:
OF THE CONSTITUTION, GOVERNANCE AND ETHNICITY*

DATO’ (MS) P G LIM**

Introduction

This article is focused on National Integration – a subject upon which we
are all engaged even though it is 45 years since we attained inde-pendence.

This is not a long time in the history of a new nation which had been under
colonial domination for nearly 400 years. A discussion on national integration
will necessarily hinge on our historical beginnings as an independent new nation
state based on parliamentary democracy, and its political underpinnings resulting
in a Constitution under which we live and by which we are governed. For an
understanding of the provisions of the Constitution, the historical background
and the original intention of its framers are important factors in helping us to
understand the reasoning behind those provisions, for they are pertinent in the
context of present day developments as for example in the current discourse on
Islam, educational quotas, Malay privileges and national unity. I shall be dealing
with these issues since they impinge and impact on national integration.

Historical antecedents

In 1945, after World War II, the British sought to create a political entity known
as the Malayan Union out of a plural society, which would be bound together
by a common citizenship. This proved to be no easy task. It opened the way for
the Chinese and other non-Malays to obtain a political stake within Malaya,
and it was strongly opposed by the Malays as the Sultans would have to give up
their sovereignty in favour of the British crown. At the same time there were
fears that this might result in too much power being given to what was perceived
to be the more economically advanced Chinese, whose loyalty to a new Malayan

* Originally the text of the Sixth Tunku Abdul Rahman Putra Address delivered to the Academy of
Medicine Malaysia on 11 October 2002 at the Hilton Hotel, Seremban.
** MA (Cantab), FCIArb, Barrister-at-Law (Lincoln's Inn), Advocate & Solicitor, High Court of
Malaya, former Ambassador of Malaysia, former Director of the Kuala Lumpur Regional Centre
for Arbitration (1982 - 2000).
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nation was in doubt.

This was not surprising when the communities had been living and working
in watertight compartments, the Malays engaged in fishing and agriculture, the
Chinese in tin-mining and petty trading, and the Indians as rubber tappers in
plantations owned by the British. Conviction for certain criminal offences, such
as smuggling, or being regarded as undesirable aliens, would result in banishment
to their respective countries, no matter how long they had lived in Malaya.
Banishment however, was not confined to the non-Malay population. In the last
century, a member of Malay royalty was sent into exile to the Seychelles1 and
after WWII, three wartime rulers were persuaded to abdicate and exiled to the
Cocos-Keeling islands2.

British policy did not encourage in its non-Malay population a sense of
belonging. There was little interaction among these groups. It was a policy of
racial segregation and divide and rule. It was therefore to be expected that the
different communities would owe their allegiance to their respective countries,
rather than to the British Crown. Thus it was not surprising that their loyalty to
a new nation would be a matter of doubt. By way of redressing the inequities,
the Malayan Union’s aim was to create a common nationality, which would
confer rights and duties of citizenship, and which was intended to be the basis
upon which a unified Malayan nation was to be created. It seemed that the
Chinese perceived the conferment of citizenship as a recognition of the
participation in the anti-Japanese guerilla struggle during the Japanese invasion,
which was put up by groups, the most celebrated of which was the Malayan
People’s Anti-Japanese Army (MPAJA). They were led by the Malayan
Communist Party which collaborated with the British in the armed struggle
under Force 136 and whose existence was legitimised during the Japanese
invasion. In this struggle, 1,225 of the MPAJA which also included Malays,
lost their lives.

UMNO was formed at this time by Dato’ Onn to protest against the
Malayan Union, under the rallying cry of ‘Hidup Melayu’. This helps to explain

1 Perak.
2 Perlis, Selangor, Terengganu.
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why UMNO is, until today, regarded as the protector of Malay rights. The non-
Malay inhabitants being virtually leaderless, took little part in the debate and
were left out of the political equation. In light of these protests, the Malayan
Union was abandoned in favour of the Federation of Malaya Agreement of
1948, which, in negotiations with the Rulers, restored them to their previous
positions, their sovereignty and jurisdiction in their respective States. The Head
of Government was the High Commissioner acting as the representative of the
King of England. The Rulers would have to accept the advice of the High
Commissioner save in matters of religion and custom of the Malays. The High
Commissioner had the special responsibility of protecting the rights, powers
and dignity of the Rulers and safeguarding the ‘special position of the Malays
and the legitimate interests of other communities’. As in the Malayan Union
proposals, provision was retained for the granting of citizenship to non-Malays.
In the Preamble to the Federation Agreement it was stated that as a matter of
policy there shall be a common form of citizenship ‘to be extended to all those
who regard the Federation or any part of it as their real home and the object of
their loyalty’ which again reflected British policy to give its non-Malay
inhabitants a stake in the country.

The last paragraph of the Preamble recorded the desire of the King of
England and the Rulers that progress be made towards eventual self-government
and, as a first step, legislation should be introduced for the election of members
to the several legislatures to be established pursuant to the Federation Agreement.

It is to be noted that independence was not on the cards at this time. Tunku
had not yet emerged as the successor of Dato’ Onn to the leadership of UMNO
On assuming office as the new leader of UMNO in 1951, he forged ad hoc
alliances with MCA to contest with overwhelming success the Municipal
elections of 1952 and later with the MIC the Federal elections of 1955, much to
the surprise of the British who had underestimated the Tunku. The Federal
elections gave the Alliance 51 out of 52 seats resulting in Tunku becoming
Chief Minister in 1955. The way was now clear for Tunku, as the Chief Minister
to press for Merdeka with the Colonial Office. To quote Tunku, ‘without
Independence there was nothing we could do to uplift the position of the Malays.
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The Chinese wanted citizenship for all those born in the Federation and this
was accepted by UMNO’3.

As Chief Minister, Tunku worked towards the ending of the Emergency
which was draining the resources of the country. The Emergency was declared
in 1948 due to industrial unrest in the estates and mines which resulted in the
banning of the Communist Party Malaya (CPM) in 1948, and which until then
had been operating legally in Malaya. The Party went underground. They had
declared that they would lay down their arms once independence was achieved.
When Tunku became the Chief Minister, the CPM offered to meet with him. At
the Baling talks held in December 1955, reluctantly agreed to by the British,
Tunku, David Marshall and Tan Cheng Lock met with Chin Peng, who was
accompanied by Chen Tien and Rashid Mydin. The talks broke down. Chin
Peng refused to accept the amnesty proposed by Tunku if it meant surrender.
But despite the breakdown of the talks, public opinion swung in his favour and
Tunku’s stock went up even in the eyes of the colonial Government who was
impressed by his handling of the situation. In the words of Tunku, the Baling
talks changed the whole course of the war. It certainly strengthened the hand of
the Alliance in obtaining the agreement of the Colonial Office that independence
need not await the ending of the Emergency. ‘Baling’, said Tunku, ‘led straight
to Merdeka’4. Independence for Malaya was thus born against the backdrop of
the Emergency. Significantly, on August 1960, three years after independence
was declared, our new Government was able to declare the Emergency ‘over
and ended’.

The Alliance’s successes on these fronts led the Colonial Office into
conceding that independence would be declared on 31 August 1957, earlier
than the British had envisaged, and that in the meantime an independent
constitutional commission be appointed, as demanded by the Tunku, to draft a
new constitution for an independent democratic Malaya based on the English
model. In the delegation which negotiated for independence in 1956 with the
Colonial office, as described by Tunku, ‘every Malay, Chinese and Indian leader

3 Tunku Abdul Rahman, ‘Contemporary Issues in Malayan Politics’, Pelanduk Publications, 1984,
pp 90, 92.
4 Tunku Abdul Rahman, ‘Looking Back’, Pustaka Antara, 1977, pp 7-14.
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acted as a Malayan and genuinely wanted unfettered independence for the people
and the country’.

The Federation of Malaya Constitutional Commission –
The Reid Commission

The Reid Commission5 was appointed by the Queen and the Rulers in 1956. Its
terms of reference were to make recommendations for a federal form of
Constitution for the whole country as a single, self-governing unit within the
Commonwealth based on parliamentary democracy with a bicameral legislature
which would include provisions for:

· the safeguarding of the position and prestige of their Highnesses as
constitutional Rulers of their respective States.

· a constitutional Yang di-Pertuan Besar (Head of State) for the Federation
to be chosen from among their Highnesses the Rulers.

· a common nationality for the whole of the Federation.
· the safeguarding of the special position of the Malays and the legitimate

interests of other communities.

On 11 February 1957, the Reid Commission presented its recommendations
in a report (the Reid Report) to which was attached a draft Constitution so that
independence could be proclaimed as Tunku had wished on 31 August 1957. In
his inaugural Tunku Abdul Rahman address on 21 August 1992, Tan Sri Khir
Johari, one of Tunku’s closest colleagues and one of the few remaining founders
of Malaya, mentioned that the drafting of the Constitution was strongly
influenced by Tunku’s belief in parliamentary democracy. Our system of
Government and our laws are basically, with some exceptions, founded on the
English model.

I will now touch briefly on two aspects of the draft Constitution which
forms the basis of our Constitution and the recommendations contained in the

5 Lord Reid, Chairman; Sir Ivor Jennings (UK); Sir William McKell (Australia); B Malik (India);
Justice Abdul Hamid (Pakistan).
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Reid Report relating to the burning issues of the day, such as the religion of
Islam, and the safeguarding of the special position of the Malay, bearing in
mind that the interpretation of constitutional provisions should be made in the
light of history, and in accordance with the original intention of its framers of
the Constitution. Paragraph 3 of the Commentary to the Rukunegara also states
that it is the duty of every citizen to respect and appreciate the letter, the spirit
and the historical background of the Constitution. ‘This historical background
led to such provisions as those regarding the position of the rulers, the position
of Islam as its official religion, the position of the Malays and other natives, the
legitimate interests of the other communities and the conferment of citizenship.
It is the sacred duty of a citizen to defend and uphold the Constitution.’

Safeguarding the special position of the Malays

Article 153.
Reservation of quotas in respect of services, permits, etc for Malays and natives
of any of the States of Sabah and Sarawak.

Article 153(1)
It shall be the responsibility of the Yang di-Pertuan Agong to safeguard the
special position of the Malays and natives of any of the States of Sabah and
Sarawak and the legitimate interests of other communities in accordance with
the provisions of this Article.

Be it noted that it is the responsibility of the Yang di-Pertuan Agong to
safeguard the special position of the Malays as well as to safeguard the legitimate
interests of the other communities. It seems to me that he can do both only by
maintaining a balance between Malay interests and those of other communities.
What ‘legitimate interests’ entail has not been spelt out, in contrast with the
other provisions for Malays which are referred to in the heading of the Article
and spelt out in the other provisions of Art 153 itself. It is to be presumed that
these legitimate interests would be difficult to define and have been intentionally
left vague as their implementation would have to be left to the discretion and
goodwill of the bureaucracy and other instruments of government to be dispensed
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in manner and in areas that would be difficult to define. Since it is provided in
the Constitution that the Yang di-Pertuan Agong in the exercise of his functions
shall act in accordance with the advice of the Cabinet (Art 40(1)), the ultimate
decision for ensuring that the balance of interests is maintained would obviously
lie with the Government of the day.

The Reid Report had recommended that the Constitution should guarantee
certain fundamental individual rights which are generally regarded as essential
conditions for a free and democratic way of life, such as freedom of speech and
expression, freedom of religion, liberty of the person, ie no person is to be
deprived of his life or personal liberty save in accordance with law, equality
before the law, no discrimination with regard to the right to carry on any trade,
business, profession or occupation. In light of these recommendations, the
Commission said that they found it ‘difficult’ to reconcile the terms of reference
if protecting the special position of the Malays signified the granting of special
privileges, permanently, to one community only and not to others, and in view
of the fact that under a democratic form of government all citizens enjoy certain
fundamental rights including equality before the law. However, the Commission
found that the special position of the Malays was recognised during the colonial
era as well as in the 1948 Federation Agreement. The Commission found little
opposition in any quarter to the present system being continued, and considered
that the Malays would be at a serious and unfair disadvantage compared with
other communities if the preferences were suddenly withdrawn. The Commission
was of the opinion that in those circumstances it was necessary to continue
those preferences. To quote the Commission, ‘Our recommendations are made
on the footing that the Malays should be assured that the present position will
continue for a substantial period, but should not be increased, that in due course
the present preferences should be reduced and should ultimately cease so that
there should then be no discrimination between races or communities’. The
Commission felt that after 15 years there should be a review of the whole matter
either to retain or to reduce any quota or to discontinue it entirely.

When we review the progress made in this direction, I think it can be said
that the interventionist policies put in place by the Government for Malays in
education, trade and business in the 20 years of the NEP and the subsequent 10



8

The Journal of the Malaysian Bar

(2003) XXXII No 1
Towards National Integration:

Of The Constitution, Governance And Ethnicity

years of the NDP have successfully eliminated the identification of race with
economic function – an underlying tenet of the NEP. Malay success in the
economic sphere would not need to be measured against that of other ethnic
groups any longer. At the same time UMNO’s leading role in Government has
given the Malays a political edge that is acknowledged and acquiesced in by the
other components of the National Front. In a way, this has contributed to the
entrenchment of the dominant position of the Malays in the political and socio-
economic fields since independence. Their enhanced status in society has given
them a sense of self-esteem and confidence and pride, which cannot be denied.

However, the advent of globalisation has forced the Government to reassess
Malaysia’s ability to face the challenges in a globalised world and to consider
whether the affirmative and interventionist policies have succeeded in equipping
the Malays with the capacity and ability to stand on their own feet in order to
compete in a globalised environment. A borderless world and the era of
Information and Technology will level the playing field for all, opening up the
marketability for all skills that can find a niche outside national boundaries. We
need therefore, to build up, encourage and retain our own reservoir of skilled
Malaysians by levelling the playing field for all within Malaysia itself. Unequal
opportunities for advancement within Malaysia has already contributed to an
outflow of some skilled Malaysians to the outside world, which may seriously
deplete our reservoir of skilled human resources which should be prevented at
all costs. A Malaysia with skilled Malaysians irrespective of race would be
able to compete on equal terms with the rest of the world. Also, because of
China’s increasing dominance as the region’s powerhouse there may not be
much long-term interest generated in South East Asia in the future. This could
affect foreign direct investment into Malaysia, as the Prime Minister has pointed
out. Language will no longer be an impediment in China. The Chinese are
learning English fast, starting from primary school level.

To quote the Prime Minister, the Malays would now have to compete on
an international basis without ‘crutches’. The Prime Minister was concerned
about changing the ‘katak di dalam tempurong’ mindset of the Malays – from
narrow parochialism to the world outside. In other words, Malays would have
to look beyond the Malay world. However, pockets of dissent still exist, as can
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be seen in the recent outcry by UMNO Youth on the Cabinet decision to open
the doors of Mara Junior Science Colleges and matriculation courses to non-
Malays, in defiance of official approval which, if not contained, may result in a
policy originally based on need, becoming a policy based on greed.

It is interesting then to observe that the Malay led administration has come
to realise that overdependence on privileges and subsidies for the Malays may
prove to be self-destructive, disabling them from facing the new challenges
ahead, one of which is their inability to communicate in the English language.
In this respect the failure of as many as 44,000 Malay graduates to obtain
employment in the private sector due to a lack of proficiency in the English
language is a disturbing but a relevant factor, which explains why the
Government is pushing ahead with plans to teach Science and Mathematics in
the English language, so as to prepare the Malays for the Information and
Technological age that is upon us. Incidentally, Malaysia’s former lead in drafting
committees of the U.N. has been lost, because many of our Bumiputra officers
have been found wanting in the English language.

It seems to be generally recognised, though some may not admit it, that if
the Prime Minister’s Vision 2020 to propel the country towards technological
and economic progress in a global environment is to succeed, the Malays may
have to be prepared to forego their reliance on their special rights. The ‘new
dilemma’ facing the Malays, said the Prime Minister, is whether they should
continue to depend on the affirmative action they had grown used to and regarded
as their birthright. The ‘crutches’ of Malay privilege are used as symbols of
their superior status6. In a recent interview reported in Mingguan Malaysia on
16 June 2002, the Prime Minister exhorted the Malays to increase their
competitive edge; he bemoaned the fact that they lacked the will to excel, although
‘we have seen that if the Malays want to really do something, they would be
competent to do it; whether at acquiring knowledge, doing work, or other things’.
Of special rights, he said that ‘these rights should not be regarded as crutches.
... if we can be rich, can buy property now owned by Chinese and others, can be
smarter than the Chinese, what then would be the use of Malay privileges? The

6 N.S.T., 30 July 2002.
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Chinese in Malaysia do not have such special rights. They face discrimination.
But they are more successful than we are.’ He had often asked the Malays, he
said, to emulate the prowess of Datuk Azhar Mansor, but whenever a Malay
met Azhar, he would ask him what type of charm he used. Said he, ‘They think
Azhar needs to carry a magic charm to sail around the world’7.

In a nutshell, Dr Mahathir put the matter thus. The Malays ‘expect to be
given protection all the time ... who want to be surrounded by a fortress that
prevents other people from coming in. Tomorrow if we are forced to leave the
fortress (which globalisation may force them to do), we will not be able to do
battle with others without government assistance. Not that we have not given
them anything. If we are able to take into account what we have given to the
bumiputras, it would exceed 30%. However, most had been sold back. That is
why we cannot meet our target. ... I have shown them what they should do, but
they are still in need of crutches, subsidies, privileges.’8

In light of the foregoing, the question may be posed as to whether it would
serve the interests of the Malays that the preferences should be continued. In
his 2003 Budget speech the Prime Minister/Finance Minister exhorted the Malays
to ‘discard the dependency syndrome’. In fact, both the NEP and the NDP have
given rise to a large, well educated and articulate Malay middle class, both men
and women, extremely self-assured, confident and affluent. We have also seen
the emergence of dynamic major corporate figures in key sectors of the economy.
The Malays have clearly demonstrated their ability to work, compete and survive
in a multicultural environment and to excel in every field, be it in the professions,
in art, journalism, sports and even in feats of endeavour and adventure. There
are now many Malays, who have got on in life under their own steam, who feel
insulted if their success were to be attributed to their privileged status as Malays.

In view of the tremendous advances made since independence by Malays
in the socio-economic fields and their predominant position in political life, and
in view of the fact that the provision of special rights needs to be balanced

7 The Star, 17 June 2002.
8 Ibid.
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against the legitimate interests of other communities, has not the time come for
a reappraisal of the system of special rights and its continuation as posed by the
Reid Commission and for a level playing field to be established for all so that
the fundamental right of equality before the law guaranteed under the Constitution
can be given its full effect in the interests of the country as a whole?

Religion of the Federation

Article 3(1)
Islam is the religion of the Federation; but other religions may be practised in
peace and harmony in any part of the Federation.

Art 3(1) of the Constitution provides that Islam is the religion of the
Federation. The Article does not stop there but it goes on to say ‘but other
religions may be practised in peace and harmony in any part of the Federation’.
I would pause here to say that the freedom to practise one’s own religion is one
of the hallmarks of a secular and a democratic society. A secular society not
only provides for freedom of religion but it separates religious affairs from
affairs of the State.

The 1948 U.N. Universal Declaration of Human Rights which was adopted
and proclaimed by the General Assembly on 10 December 1948 is the catalyst
for the inclusion, among other rights, of the right to freedom of religion in
Constitutions the world over. The Constitutions of Malaysia and Indonesia,
which has the largest Muslim population in the world, provide for the right to
freedom of religion. The Indonesian Constitution states that ‘the State is based
on one Supreme God. The State guarantees every citizen the right to embrace
their own religion, to practise their religion and faith’9. It should be mentioned
here that Indonesia professes itself to be a secular state.

How and why was this provision incorporated into our Constitution? In

9 The Star, 11 August 2002.
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order to answer this question, we have to go back to the beginning – to the
representations made by the UMNO-MCA-MIC Alliance, organisations and
individuals, to the Reid Commission on this issue to understand what was agreed
upon, for our interpretation of the Constitution and of this Article should be
based on history and the intention of its framers.

There must have been considerable debate over the implications that could
arise from the entrenchment into the Constitution of a statement that Islam
should be the State religion. The Reid Commission itself was divided on this
issue. By a majority, it thought it best to leave the matter in statu quo, and
therefore, no provision was made for this in the draft Constitution submitted by
them. However, Mr Justice Abdul Hamid (a member of the Commission) in a
note of dissent thought that the recommendation of the Alliance, which was
unanimous, should be accepted. He said, and I quote: ‘It has been recommended
by the Alliance that the Constitution should contain a provision declaring Islam
to be the religion of the State. It was also recommended that it should be made
clear in that provision that a declaration to the above effect will not impose any
disability on non-Muslim citizens in professing, propagating and practising
their religions, and will not prevent the State from being a secular State’. He
suggested a provision that

‘Islam shall be the religion of the State of Malaya, but nothing in this
Article shall prevent any citizen professing any religion other than
Islam to profess, practise and propagate that religion, nor shall any
citizen be under any disability by reason of his being not a Muslim’

be inserted in the Constitution. Such a provision, he said, was ‘innocuous’.
According to him, not less than 15 countries in the world have a provision of
this type entrenched in their Constitutions, among them Christian countries
such as Ireland, Norway, Denmark, Argentina and among Muslim countries
such as Jordan, Syria, Saudi Arabia. Mr Justice Abdul Hamid’s recommended
draft was adopted by the Working Group – the framers of our Constitution – as
seen in the wording of Art 3(1) that

‘Islam is the religion of the Federation, but other religions may be
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practised in peace and harmony in any part of the Federation.’

To give emphasis to the right to freedom of religion, Art 11 (1) guarantees
that ‘Every person has the right to profess and practise his religion and subject
to Clause (4), to propagate it’10. As the guarantee of freedom of religion is a
characteristic of a secular society, it is significant that no reference has been
made by PAS to freedom of religion in its definition of an Islamic state. I should
also refer to the Rukunegara which says, ‘Islam is the official religion of the
Federation. Other religions and beliefs may be practised in peace and harmony
and there shall be no discrimination against any citizen on the ground of religion’.
The five principles of the Rukunegara are Belief in God, Loyalty to the King,
Upholding the Constitution, Rule of Law, Good Behaviour and Morality.

Tunku, as a founder of the Malaysian nation has said in his book ‘May
13th Before and After’ that ‘the Constitution was formed by mutual agreement’.
At the time of the historic conference of 23 Muslim countries on Islam held in
Kuala Lumpur in 1969, Tunku stated quite clearly that ‘Although Malaysia is
a secular state, it has as its official religion, Islam’11. In the circumstances, is
anybody in a position to assert with confidence that Malaysia is a theocratic or
Islamic State?

Let us turn to consider the judgment of Tun Salleh, sitting as Lord President
in a Supreme Court judgment in 1988, in two Appeal cases12. The appeals
sought to show that a mandatory death sentence for a drug trafficking offence
and for an offence under the Fire Arms Act were against the injunctions of
Islam and therefore void. Since Islam is the religion of the Federation under Art
3(1) and since the Constitution is the supreme law of the Federation, under Art
4(1) the imposition of the death penalty on those offences, not being a ‘hudud’
or ‘Qisas’ according to Islamic law was contrary to Islamic injunction and was
therefore unconstitutional.

10 Clause (4) controls or restricts the propagation of any religious doctrine or belief among persons
professing the religion of Islam.
11 Tunku Abdul Rahman, May 13 and After, Utusan Melayu Press, 1969, pp 13, 145.
12 Che Omar bin Che Soh v Public Prosecutor; Wan Jalil & Anor v PP [1988] 2 MLJ p 55.
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Said the Lord President, ‘It is the contention of Mr Ramdas Tikamdas
that because Islam is the religion of the Federation, the law passed by Parliament
must be imbued with Islamic and religious principles and Mr Mura Raju, in
addition, submitted that, because Syariah law is the existing law at the time of
Merdeka, any law of general application in this country must conform to Syariah
law. Needless to say that this submission, in our view, will be contrary to the
constitutional and legal history of the Federation and also to the Civil Law Act
which provides for the reception of English common law in this country.’

In considering what meaning could be given to the expression ‘Islam’
or ‘Islamic religion’ in Art 3, he said that the argument ‘would have no merit if
the religion of Islam related to rituals and ceremonies’, meaning that the argument
had no merit since Art 3 relates to rituals and ceremonies. The religion of Islam,
he said, is all embracing. It is a complete way of life covering all fields of
human activities, may they be private or public, legal, political, economic, social,
cultural, moral or judicial. This way of ordering life with all the precepts and
moral standards is based on divine guidance through his prophets and the last
of such guidance is the Koran and the last messenger is Mohammed S.A.W.
whose conduct and utterances are revered.’13

The Lord President then posed the question, ‘Was this the meaning intended
by the framers of the Constitution?’ Art 162, he said, purposely preserves the
continuity of secular laws prior to the Constitution. ‘If it had been otherwise
there would have been another provision in the Constitution providing that any
law contrary to Islamic injunction would be void’. The Lord President concluded
thus, ‘We have to set aside our personal feelings because the law in this country
is still what it is today, secular law, where morality not accepted by the law is
not enjoying the status of law.’14 Islamic law, to quote the former Lord President,
has been ‘isolated in a narrow confinement of the law of marriage, divorce, and
inheritance only’.

I do not propose to enter into a polemical discussion as to the merits or

13 Quoting from a writer S. Abdul A’la Maududi.
14 See also his reference to the same appeals in which these views are reiterated in his book May
Day for Justice, Magnus Books, 1989, p 286.
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demerits of the religion of Islam or the horrific penalties which would be inflicted
as a result of the implementation of Hudud or Qisas laws or the validity of such
laws under the Constitution. Suffice it to say that we are governed by a
Constitution and laws based upon an English system of law which is secular,
according to a recent address of the Chief Justice Tan Sri Mohammad Dzaiddin
at the Singapore Law Review Lecture 200215, thereby confirming what has
been pronounced by Tun Salleh in the case cited, to the same effect. In the
context of Malaysia, having regard to the historical background, the law, the
court judgment delivered by Tun Salleh, and the statement of the Chief Justice,
it would hardly be correct to define Malaysia as an Islamic state when we have
secular laws and secular institutions of Government.

PAS’ acting president Datuk Seri Abdul Awang has stated that its defeat
in the Pendang by-election and its reduced majority in Anak Bukit was due to
the party’s failure to attract Chinese votes16. This is true. Despite his statement
that the Hudud and Qisas Bill would not be applied to non-Muslims, the fact
that punishment under these laws has been applied to Christians in Sudan raises
doubts on the reliability of such a statement. It so happens that the Kelantan
Government has not yet implemented its Syariah Criminal Code Enactment
which is now the subject of a Court challenge as to its constitutionality. It
remains to be seen how the Hudud and Qisas Laws are to be implemented in
Terengganu.

Recent statements by PAS indicate that the Terengganu Government intend
to implement Syariah law in the State. The police have said that they will not
lend their support to implement a law of questionable validity. At a recent
conference on Islam held in Kuala Lumpur, an Assistant Professor of the
University of Cairo is reported to have said that in Egypt’s experience, Anwar
Sadat used Islamisation as a way to counteract other groupings. The movement
went out of control and ‘ate up Sadat’17. By way of contrast, it seems that in
Indonesia Syariah law is not imposed even on Muslims. A proposal before the

15 Infoline, March/April 2002.
16 The Star, 23 July 2002.
17 Ibid, 21 July 2002.
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People’s Consultative Assembly in August this year to inject Syariah law into
the Constitution that would have made it compulsory for Muslims to be subject
to Syariah law was dropped because of objections that this would not separate
religion from politics which, according to an Indonesian scholar ‘had contributed
to a moderate, open, democratic and peaceful Islam in Indonesia’18.

The Prime Minister, earlier this year described Malaysia as an Islamic
state, challenging PAS to put in writing its module of an Islamic state19. He has
now begun to describe Malaysia not as an Islamic state but as an Islamic country
or nation not only here, but also in his official speeches abroad. This now seems
to be the official line. The Prime Minister’s definition of Malaysia as an Islamic
country is a significant departure that puts him at odds with PAS’ description
of Malaysia as an Islamic State. An Islamic State as defined by the Mentri
Besar Datuk Sri Abdul Hadi Awang of PAS is one, which is ruled by Syariah
Law. It is the supreme law and will override the state constitution and civil laws
if adopted by the State Assembly. He said that the country’s legal system was
based on Syariah laws during the early 1900’s but was ‘switched’ to the present
system by the British colonials20 - a system, which I may say, we have inherited
and by which we are governed.

By describing Malaysia as a Islamic country, the Prime Minister gives a
liberal interpretation of the term which is more in line with the spirit and intention
of the framers of the Constitution which was designed to preserve the delicate
balance of interests between the Muslim and non-Muslim citizens of Malaysia.
There are many Muslim countries that do not describe themselves as Islamic
States. I think we can be compared with Turkey which is by its constitution, a
secular State but is described as an Islamic society with a predominantly Muslim
population21.

18 Jusuf Wanandi – Centre for Strategic and International Studies, Jakarta, New Straits Times, 8
September 2002.
19 The Star, 1 June 2002.
20 Ibid, 3 June 2002.
21 Art 2 of the Constitution of Turkey: ‘The Republic of Turkey is a democratic, secular and social
State’; Art 4: ‘The provision of Art 1, Art 2 on the characteristics of the Republic, …. shall not be
amended, nor shall their amendment be proposed.’
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National Integration

In regard to unity, I would like to refer to Tan Sri Khir Johari’s inaugural
address to this gathering, in which he said that the Tunku must go down as the
‘Father of National Unity’. He added that all his life, National Unity was the
theme of Tunku’s messages to all and sundry. Tan Sri Khir also spoke of the
Tunku’s high sense of patriotism, loyalty and kindness to his friends and fellow
human beings, without regard to their colour, their religion or their status in
society.

The colonial administration had made it clear to the leaders of the
independence movement that there would be no transfer of power until the
races of Malaya forged unity. It was in this context that an alliance, initially
between UMNO and the MCA and later MIC was forged to present a united
front. The Alliance or Parti Perikatan as it came to be known, was not non-
communal but was formed and premised on racial lines. A communal bargain
had been reached on the question of citizenship and the special position of the
Malays. Armed with this consensus, the Alliance imbued with a sense of mission,
and buoyed by their outstanding successes in the Municipal and Federal elections
of 1952 and 1955 was able to present a united front together with the Rulers,
who had been won over, to achieve the goal of independence. Merdeka was the
priority; issues other than that which had been agreed upon came second, and
left many questions unanswered.

In the intervening years the bonds that united us in the quest for
independence have been eroded by incidents and developments such as May
13th, the Memali incident, resurgent Islam which have exacerbated divisions
within the ethnic communities, to the extent that the Prime Minister thought it
necessary to draw attention to escalating racial intolerance in the country
especially among the young, at the 49th MCA General Assembly held on 28 July
2002. The Prime Minister admitted that Malay extremists were gaining ground,
and were getting more support from the community and their tolerance towards
others was reducing.

These developments go to show that the structure of Malaysian politics is
changing. Is it for the better? In the past, there have been efforts to forge a
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common identity through national policies on culture, education and language.
Of late, in an effort to redefine national identity, the Bangsa Malaysia concept
has been promoted. This does attempt to place nationalism beyond ethnicity,
but we have to look for substantive efforts rather than form, for the formula to
be given its full effect. The strongest ideological and political challenge to nation
building comes from religious groups which deny a place for secular nationalism
within Islam, unlike the case of Turkey, whose religion embraces Islam but
proclaims itself a secular state. This is the other ‘dilemma’ faced by the Malays,
whether, according to the Prime Minister, they understand the true teachings of
Islam.

It is generally acknowledged that efforts at national integration must start
with the young. The Vision School concept to foster unity and racial
understanding among the young is to be proceeded with as it is realised that
national schools have failed in this respect. We know that in some national
schools there is tension between pupils who divide into ethnic gangs to fight
each other, though very little of this gets in the Press. In primary schools Malay
children are taught by their elders to avoid sitting near children who ‘makan
babi’22. This attitude is carried into schools and universities where there is little
or no interaction between the races. In universities, Malay undergraduates refuse
to share dormitories with non-Malays. Said the Prime Minister, ‘Inter-racial
tolerance is waning. In the University, I stayed in the same room with a Chinese
student. I did not become less Malay or Muslim, nor did he become less Chinese
just because we stayed in the same room. But now the students cannot stay in
the same room’.

The commonality of goodwill, purpose and language, which at that time
was English, the glue that helped to unite, infuse and inspire the communities in
negotiations with the Colonial Office, seems to have completely evaporated.
There is less integration within communities than at independence, and today
many of us are driven by the endless pursuit of power and gold, each community
going its own separate ways with little social contact between them. The new
generation of Malay leaders sees corporatism as a way forward, which is
exploited, with apparent success, by PAS as immoral and a gateway to a corrupt

22 ‘eat pork’.
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society. In addressing the Harvard Club on 29 July 2002, the Prime Minister
pinpointed the new Malay dilemmas as stemming (1) from the affirmative action
policies and (2) the failure of Malays to understand the true teachings of Islam.

This goes to the heart of the issue of national integration. Yet non-Malays
are discouraged from debating these issues, which are of national concern in a
democratic and plural society such as ours.

How can we promote national integration? For example:

(a) Opening up the quotas for admission of non-Malays into the Civil
Service, the Education Ministry and its State and District Departments, Police
and Armed Forces - so as to create a sense of belonging in the sharing of
responsibilities. There is a new breed of non-Malays whose loyalty to Malaysia
is beyond question and who are as loyal and patriotic as the Malays themselves.
They should be given an opportunity to prove their loyalty to the country. The
head of the Armed Forces, General Tan Sri Zahidi Zainuddin is reported to
have said recently that steps are being taken to make a career in the Armed
Forces rewarding so that more non-Malays will enlist. According to him, the
number of Indian and in particular Chinese officers was less than 10 per cent.
He said, ‘We realise that the responsibility of looking after the security of multi-
racial Malaysia has to be the responsibility of an armed forces comprising all
races’. To attract more non-Malay youths, he said the focus was on offering
more educational courses and improving the perception of its promotional
schemes23. The Reid Report had recommended that ‘in other services in which
a quota exists, the rule generally is that not more than one-quarter of new entrants
should be non-Malays’ and it seems that this rule has not been observed. Including
non-Malay officers/civil servants in the Departments and Services would ensure
a sharing of responsibilities, concerns and views leading to a better understanding
between the races. There are complaints that it is difficult to recruit applicants
to the Police force, but if one reads the letter columns in the Press, it is the lack
of promotional prospects that is holding back recruits. This applies to the other
services as well. Maintaining the quota system is inconsistent with the notion of

23 New Straits Times, 16 September 2002.
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upholding meritocracy, for it has resulted in a culture of complacency and
mediocrity which demoralises the society. To quote a New Straits Times editorial,
the notion of quotas is a quantitative solution to a qualitative challenge24.

(b) Educational policies should be reviewed particularly in regard to racial
integration in schools and institutions, and the need for both teachers and lecturers
to rise above personal politics in the workplace. The Prime Minister has drawn
attention to the fact that racial polarisation exists in primary and secondary
schools; that there are people in the universities who, he said, go against the
National Education Policy by implementing programmes that are meant to keep
students of different races apart; and that the issue of religion would be used as
an excuse to segregate students and to prevent them from mixing freely25. Thus
paradoxically, policies aimed at building a nation of Malaysians with a common
language, Bahasa Malaysia, have failed to create racial unity but have instead
created, through discriminatory practices, racial divisiveness and intolerance
of the religious traditions and customs of others. Should not the Report on
Racial Integration, which was headed by Professor K.T. Ratnam and
commissioned at public expense, be made freely available to the public? Can
we now accept the official statement that according to that Report, racial
disintegration in schools does not exist when it has now been openly
acknowledged to exist. It is reported that the efforts of the Deputy Vice-
Chancellor of UUM to get undergraduates from various races to mix has met
with resistance from some students. The reluctance, he said, stemmed from
limited exposure during primary and secondary schooling, and Malay students
from the East Coast were reluctant to mix with non-Malays26. As parents play
a vital role in educating their young, their prejudices and attitudes are transmitted
to them. Racial integration should therefore begin from the primary school
stage at the outset. Unfortunately, a racial neurosis has been built up over the
years that will prove difficult to eradicate. Government concern is shown by the
allocation of 27% of the 2003 Budget for education, of which RM14 billion is
for primary and secondary schools while RM8 billion is for tertiary education.

24 New Straits Times, 14 June 2002.
25 New Straits Times, 14 August 2002. Speaking at the opening of Utar on 13 June 2002.
26 Ibid.
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(c) There has to be a sea change in the mindset of civil servants. Numerous
are the letters in the Press complaining of inexorable delays in decision making,
which is often directed upward even in regular and standard matters, and the
public is left with the perception that to do business you need to know some one
at the top. This causes delays and frustration and affects productivity. In addition,
it seems the practice for letters to go unacknowledged and unanswered, or files
to go missing. It is also next to impossible to expect courtesy and politeness
from some civil servants who, in their dealings with the public, tend to be
selective and arrogant, oblivious of the fact that they are paid from public
funds and that the job of a civil servant is to serve all members of the public
with civility. In his Budget speech, the Prime Minister has made mention of the
fact that an efficient, fast and client-friendly delivery system of the civil service
ensures the smooth and effective implementation of national development policies
and strategies. In this regard, he said, the civil service must reduce bureaucracy
and review all regulations and procedures to expedite dealings with the public.
In the past, talented and qualified Malays saw in the Civil Service a path to
advancement, standing and prestige and many were happy to dedicate their
lives in the service of the country. Unfortunately, this is no longer the case
today. The Civil Service has lost its appeal for the talented Malays who are
lured away from joining the Service because of the more lucrative and other
rewards offered by the private sector which are difficult to resist. This also
accounts for the decline in quality both of recruitment and standards in the
Civil Service today.

(d) Affirmative action has been acknowledged to be a breeding ground for
abuses in implementation creating ill will and grievances among the have-nots,
Malays and non-Malays alike, which it was never intended to do. Has the time
not come for its removal as envisaged by the Reid Commission? This would be
a big step forward in achieving national integration. The Prime Minister has
questioned the necessity for its continuance and it seems to me that there are
many enlightened Malays who also share this view.
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Conclusion

It does not help in national integration, that a bumiputra, non-bumiputra
dichotomy exists in this country, for that emphasises and perpetuates differences
and prejudices within the communities. As Tunku once observed, there is too
much emphasis on Bumiputras and not enough on Malaysians27. Does it help to
promote ‘Bangsa Malaysia’ by maintaining the British practice of classifying
Malaysian citizens into Chinese, Malay and Indian when we are trying to create
an a-racial or non-racial society and when our names are enough to indicate our
racial origins anyway. It does not help, in my view, when now and again, claims
are made to ‘Ketuanan Melayu’ thereby relegating all non-Malays, at a stroke
of the pen, into the category of second class citizens, creating a sense of alienation
which the NEP was intended to eliminate – a consequence, I would like to
think, was not intended. Fears have also been expressed by some Malays that
the incomparably greater economic power of the Malaysian Chinese can serve
as a springboard for political control.

It seems to have been overlooked that the three communities went in equal
partnership with UMNO to the negotiating table at the Colonial Office to press
for independence. Ever since then, the Chinese and Indian communities have
over the years given unwavering and unstinting support to UMNO’s leading
role in pursuing, political, social and economic policies, to the extent of accepting
the disadvantages, inherent in the system, in the interest of peace and security.
The Prime Minister has at least given credit where credit is due. He recently
acknowledged that his success as a leader was not done by him alone, but by
the combined efforts of BN leaders, government servants, and most of all the
people. I have not noted any evidence of other communities seeking to compete
with UMNO for political control. On the contrary, it seems that the influence of
the other communities vis-a-vis UMNO has seriously declined and taken a back
seat and their co-operation taken for granted.

A political analyst in a leading newspaper is reported to have said that it is
the politics of ‘consultation, compromise and consensus’ that have allowed us

27 Looking Back, p 243.
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to develop political co-operation, economic prosperity and social harmony. This
does indeed underscore the fact that our prosperity has been built on mutual
accommodation rather than on respect and the desire to work, live and die as
one people. Be it emphasised that economic prosperity, however, has not bred
an equitable society for all, but has brought in its train corruption on the part of
high level officers in the police and government services, a breakdown in the
forces of law and order and, because of that, a tendency for people to take the
law into their own hands.

The social and economic reconstruction that has been ongoing since
independence has given rise to deep divisions within the communities. The aim
of our founding fathers of creating a multiracial Malaysian identity seems to
have receded into the dim and distant past. That we need now, 45 years after
independence, to appeal for a more pluralistic vision of the nation does seem to
indicate that we have arrived at the crossroads in building a multi-racial identity.
The Prime Minister has drawn attention to the two new dilemmas faced by the
Malays. These are social, political and religious in nature. But as they impact
on the creation of a national identity, these dilemmas concern all of us.

We are all facing challenges, globalisation and otherwise, which will alter
the way in which we live, and put into question the status within society of
Malays and other communities not forgetting the multi-racial communities of
Sabah and Sarawak. Article 153, I repeat, accords the Malays special privileges
but at the same time this has to be balanced with the need to safeguard the
legitimate interests of other communities. As long as Art 153 continues, it would,
in my view, be obligatory on the State which has been instrumental in the
corporate advancement of the Malays now to use its powers to balance that
against the legitimate interests of other communities and to put into effect
measures aimed at resolving communal antagonisms. It would be unfortunate
if entrenched Malay pre-eminence should stand in the way of progress in this
direction. Therein lies yet another dilemma – a Malaysian dilemma – as to
whether we are willing and able to break out of the ethnic framework of our
political system – brought about by the provisions of Article 153 of the
Constitution – so that we can build a multi-racial society in an era of deep and
rapid social and economic challenges.
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Happily, there are welcoming signs of a gradual loosening of entrenched
attitudes, an opening up of the mind to the necessity of shared values in facing
the challenges of globalisation, and possibly a return to the liberal conditions of
the early years of independence. We see a greater freedom in the expression of
dissenting views in the Press and in the letter columns by Malaysians irrespective
of race. On issues of common concern, one can discern a convergence of opinion
by sections of the public, again irrespective of race. Transparency and
accountability are the buzzwords of today. Are we seeing a light at the end of
the tunnel?

I must not forget to pay tribute to the contributions made by women’s
organisations comprising all races to improve the status and position of women
in this country. They have been instrumental in obtaining for women equal pay
for equal work, amending the Constitution to provide for gender equality, and
establishing Family Courts for women of all races and religions, to mention a
few examples. They have set an example, which we could all emulate, of women
acting in concert and achieving results for the benefit of all women irrespective
of race or religion.

I will end by referring to Tunku, the Father of National Unity, whose goal
was to unite the country and make Malaysia ‘a haven of peace where all
Malaysians of whatever race or creed can live together in peace and harmony’.
The Prime Minister Dr Mahathir has called on us all to emulate the cohesion
and unity shown before and soon after independence by Parti Perikatan. Has
not the time come for us all to respond to that hope and call, to uphold the five
principles of the Rukunegara, and to work and unite on non-racial lines as true
Malaysians on a level playing field free from prejudices, enmity, and hate?



INSAF 25

The Journal of the Malaysian Bar

(2003) XXXII No 1

REGISTRATION OF BUSINESSES
(AMENDMENT) ACT 2001

YANG PEI KENG *

Purpose of the amending Act

The Registration of Businesses (Amendment) Act 2001 (‘the amending
Act’) is designed to impose more stringent control over the registration of

businesses and the activities of firms registered under the principal Act.

Date of commmencement: 16 April 2002

The amending Act has come into force since 16 April 2002. It amended the
Registration of Businesses Act 1956 (Act 197) (‘the principal Act’). It received
the Royal Assent on 6 September 2001 and gazetted on 27 September 2001.

It is a piece of legislation that will only come into operation on a date to be
appointed by the Minister by notification in the Gazette. The Minister has ap-
pointed 16 April 2002 as the date of commencement of the amending Act.
Different dates may be appointed for different provisions: s 1(2).

Reason for the introduction of the amending Act?

Early last year (2001), the Minister from the Prime Minister’s Department Dr
Rais Yatim revealed to the press that the principal Act would be amended to
deal with the NGOs (non-governmental organisations) registered under it. In
fact, much earlier on in the 90’s, the then Deputy Minister of Home Affairs
Wong Ka Teng had requested the NGOs to register under the Societies Act
1966.

* Advocate & Solicitor, High Court of Malaya.
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However, it is common knowledge that an organisation, especially an NGO
striving to protect and promote human rights in this country, finds it extremely
difficult to have its organisation registered under the Societies Act 1966. The
Registrar of Societies is unusually slow in registering any society protecting
and promoting human rights. For some political or other considerations, it may
not be registered at all.

Amnesty International Malaysia is a case in point. It had applied for
registration under the Societies Act for quite some time. However, the approval
was not forthcoming. Since the approval of the application was not forthcoming,
it had no alternative but to apply for registration as a lawful organisation under
other legislation, such as the principal Act.

Suaram is another example. In 1987, soon after the mass detentions with-
out trial under the Internal Security Act 1960 (‘ISA’), code-named Operation
Lalang, the detainees’ family members and human rights lawyers formed a
Support Group to give moral and whatever support necessary for the detainees.

Suara Rakyat Malaysia (Suaram) was formed in 1989 in place of the
Support Group, with a view to promoting and protecting human rights in Ma-
laysia. By force of circumstances, it had to register itself as a lawful body
under the Registration of Businesses Act 1956.

That accounts for the reason why some NGOs are slow at applying for
registration under the Societies Act 1966. They were compelled by force of
circumstances to register under other legislation so that they may carry on with
their operation without undue delay or hindrance.

Important amendments to the principal Act

It would appear that the relatively important amendments are in respect of the
registration, renewal and termination of businesses. The provisions relating to
such matters have been substantially revamped to achieve the purpose of
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monitoring the activities of businesses registered under the principal Act. They
may constitute unnecessary restrictions upon the development of businesses in
the country.

Sections 5A – 5F: Renewal, refusal, revocation, removal and termination of
business registration

In respect of matters relating to the renewal of registration, changes in registered
particulars, refusal to register or revocation of registration of business, removal
of registered business from the register and termination of business, six new
sections (namely ss 5A, 5B, 5C, 5D, 5E and 5F) have been added.

New s 5A: Renewal of registration

An application for the renewal of the registration of a business is to be made to
the Registrar within 30 days before the date of expiry of the registration (or the
previous renewal). It has to be made in the prescribed form: s 5A(1).

The Registrar is to renew the business registration for a period of five
years at each renewal. The new expiry date is to be stated in the certificate of
registration: s 5(5). Before renewing the registration of any business, he may
require additional information or documents.

If the applicant fails to furnish such information or documents, the Regis-
trar may refuse to renew the registration: s 5(3). If the Registrar refuses to
renew any registration, he has to notify the applicant in writing of the decision:
s 5(4).

Section 5B: Changes in registered particulars

Whenever there is a change in the particulars of any associate or the business,
the person responsible for the business is to submit the particulars of the change
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within 30 days after the change occurs: s 5(1). The prescribed form is to be
used.

The Registrar has to make the necessary amendments to the register.
For a change in the general nature of a business or the business address, the
Registrar has to issue a new certificate of registration and cancel the existing
one: s 5(2).

Section 5C: Refusal or revocation of business registration

The Registrar has wide powers to refuse registration of any business or to
revoke any business already registered.

If he is satisfied that a business is likely to be used for unlawful purposes
(or any purpose prejudicial to or incompatible with the security of the Federa-
tion, public order or morality), he is under a legal obligation to refuse to register
such business: s 5C(1).

If he is satisfied that a registered business is being used for unlawful
purposes (or any purpose prejudicial to or incompatible with the security of the
Federation, public order or morality) he is to revoke the registration of such
business: s 5(2).

The effect of the two provisions revolves around the interpretation of the
words ‘if the Registrar is satisfied’. If the subjective test is applied, that is, so
long as the registrar is satisfied, without having to adduce any evidence to
support his subjective opinion, then he has been given extremely wide powers
to refuse registration of any business, or to revoke any business which has
already been registered.

If the Registrar exercises his arbitrary power capriciously and not judi-
ciously, it will have far-reaching implications, operating to the detriment of the
business community as a whole. If he threatens to revoke or not to renew any
business registration at his whims and fancies, then the business community
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will be at his mercy.

As mentioned above some NGOs have been registered under the Registra-
tion of Businesses Act as a matter of expediency. They may be the first to bear
the brunt.

Section 5D: Termination of business

If any person intends to terminate his business registration, he is to notify the
Registrar within 30 days of the termination. A prescribed form has to be used
for the purpose: s 5D(1).

Upon the death of an associate of the business and if there is no surviving
associate of the business (or person responsible for the business), the business
usually terminates. The personal representative of the deceased associate is to
notify the Registrar (using the prescribed form) of such termination within four
months from the date of death. The next-of-kin of the deceased associate may
also notify the Registrar of such termination: s 5D(2).

Comment:
It would appear impractical to fix a time limit of four months (from the date of
death of a business associate) for the personal representative to notify the
Registrar of the termination of the business.

The reason for this is that in most cases, a personal representative (an
administrator or an executor) can hardly obtain a grant of letters of administra-
tion (or a grant of probate) from the High Court Registry within such a short
period of time. It may take more than half a year or even a longer period.

For that matter, he may not even be able to obtain an order for small
estates distribution from the land office within that short period of four months,
unless the matter has been pursued diligently.

Fortunately, it is expressly provided that the next-of-kin of the deceased
may also notify the Registrar of the death of the deceased and the termination of
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the business. This would mean that the beneficiaries of the estate of the deceased
do not have to wait for the grant of letters of administration (or probate) in
order to terminate the business in question. Any next-of-kin may terminate the
business.

Upon receipt of the notice of termination of business, the Registrar will
revoke the business registration and cancel the certificate of registration: s 5D(3).

Section 5E: Removal of registered business from register

Where the Registrar has reasonable cause to believe that a business is not being
carried on, he may notify any business associate of his intention to revoke the
registration of the business. The Registrar must, however, before revoking such
business, give the business associate an opportunity to make written
representation against the revocation within 30 days from the date of service of
the notice: s 5E(1).

After the expiry of the period of 30 days, if the Registrar receives a reply
from such person that he is not carrying on the business, (or if the Registrar
does not receive any reply) he is to revoke the registration of the business and
cancel the certificate of registration: s 5E(2). He will then publish in the Ga-
zette the particulars of the person whose business registration has been re-
voked: s 5(3).

Section 5F: Certificate of registration is conclusive evidence

A certificate of registration issued by the Registrar is conclusive evidence that
all the requirements in respect of the registration and matters precedent and
incidental to such registration have been complied with, and the business in
question is duly registered.
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Section 3 substituted: Companies, Commission and Registrar

With the introduction of the Companies Commission of Malaysia Act 2001, the
Companies Commission of Malaysia has come into existence. It is given the
power to appoint Deputy Registrars, Assistant Registrars, inspectors and other
officers: s 3. The Chief Executive Officer (CEO) of the Companies Com-
mission is also the Registrar of Businesses: s 3(1).

The term ‘Registrar’ refers not only to the Registrar of Businesses, but it
also includes a Deputy Registrar or Assistant Registrar. The power of the
Assistant Registrar is somewhat limited (see s 3(4)). The Deputy Registrar and
Assistant Registrar may exercise the function of the Registrar, but an Assistant
Registrar is not entitled to exercise the powers of the Registrar to compound
offences under s 14 of the principal Act, unless he has been authorised in writing
by the Registrar: s 3(4).

Section 4 amended: Act not applicable to companies, etc

To render the provision more precise and easy to understand, s 4 of the principal
Act is amended. The words ‘Nothing in this Part shall affect’ are replaced by
the words ‘This Act shall not apply to’. That is to say, the principal Act does
not apply to companies, government businesses, societies or professions.

Part II amended: registration, renewal and termination

The heading of Part II of the principal Act is amended. This Part applies not
only to ‘Registration’, but it also covers ‘Registration, renewal and termination
of businesses’.

Section 5 substituted: Registration of business

Simpler provisions are provided for the registration of businesses.
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Within 30 days from the date of the commencement of any business, the
person responsible for the business must apply to the Registrar for the registration
of the business: s 5(1). To apply for business registration, one has to use the
prescribed form, stating the name, the nature, the date of the commencement of
the business; the addresses of the branches; particulars of the partnership
agreement (if any); the business associates’ full names, positions held, and dates
of entry into the business; and such other information as the Registrar may
require: s 5(2).

Business registration for 5 years

It is to be noted that, after amendment, the Registrar is to register the business
for a period of five years, and issue a ‘certificate of registration’ for the busi-
ness. In other words, from now on, once a business is registered, it is subject to
renewal every five years; whereas before the amendment of the principal Act,
once a business had been registered, the registration was permanent. It was
valid until termination. It need not be renewed.

Certificate of registration

The Registrar is to issue a certificate of registration for each branch for a
period concurrent with that of the principal business registration. The registration
of a business is to expire on the date stated in the certificate of registration, or
upon the termination of the business: s 5(6). The Registrar is to issue a certificate
of registration for each branch of the business.

Before amendment, a certificate of registration was only valid for one
year, and it was to be renewed every year on payment of a fee of RM25.

Under the new provision, it would appear that the certificate of registra-
tion issued for every branch need not be renewed every year. It is valid for a
period concurrent with the period of registration of the principal business (or
any remaining period of the registration): s 5(5).
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The registration of a business expires on the date stated in the certificate
of registration, unless it has been renewed by the Registrar: s 5(6). It may also
expire upon the termination of the business.

When any person’s business has been registered, it does not imply that the
requirements of any law relating to such business have been complied with: s
5(8). For example, a person may have registered a money changer’s business, it
does not mean that he has a valid money changer’s licence. He still has to apply
for a money changer’s licence aside from registering the business with the
Registry of Businesses.

New s 11: Appeal – Erosion of the power of the judiciary

The original s 11 is replaced by a new s 11.

Before the amendment, the appeal from the decision of the Registrar was
to lie to the Sessions Court. This would mean that the Courts had judicial
power over such matter. The original s 11 provides for an appeal to the Ses-
sions court:

‘If any question arises between any person and the Registrar as to
the registration as a business of any activity carried on by the per-
son, or in the event of the refusal of the Registrar to register a busi-
ness, such person may appeal to a Sessions Court in the manner
provided by rules made under the Subordinates Court Rules Act
1955.’

However, after the amendment, the original s 11 has been replaced by a
new s 11, depriving the Courts of their jurisdiction over such matter.

If any person is aggrieved by any decision of the Registrar as to renewal
of registration, changes in registered particulars, refusal to register or revoca-
tion of registration, termination of business, or removal of registered business
from the register, he may appeal to the Minister within 30 days from the date
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the decision is communicated to him : s 11(1). He has to follow the prescribed
manner of appeal.

It is to be noted that the Minister’s decision on an appeal is final: s 11(2).
No further appeal to the courts is allowed. This is another instance of ousting
the jurisdiction of the courts. The ‘Minister’ has been defined in the interpreta-
tion clause (s 2) to mean ‘the Minister charged with the responsibility for the
registration of businesses’.

One will note that whenever any new pieces of legislation or amendments
made to the existing legislation are introduced in Parliament, and if discretion-
ary powers are given to any administrative officer (eg the Registrar of Societies),
the appeal against his decision does not lie to the courts, but to a higher authority
of the executive branch. The most common higher authority is  the Minister.

This unhealthy trend of curbing the power of the judiciary seems to have
remained unchecked and has in fact been perpetuated without due regard for
any concern expressed from time to time by the Malaysian Bar or members of
the public. This does not augur well for the rule of law and the right of individu-
als to have recourse to the courts.

New s 11A: Display of certificate of registration

A new section (s 11A) relating to the display of certificate of registration is
added.

The certificate of registration is to be kept exhibited in a conspicuous
place at the principal place of business. The certificate issued for each branch
of the business is also to be kept exhibited in a conspicuous place at that branch.
In fact, there is a similar provision in the original s 5(7), which has since been
replaced by the new s 11A. The only difference is that the new s 11A is the fine-
tuned version of the previous s 5(7). Redundant words have been removed.
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Section 12 amended: Offences and increased punishment

Section 12 of the principal Act is the provision relating to offences. It prescribes
the punishment to be meted out to offenders under the Act.

Before the amendment, if any person, who committed any of the offences
listed in the section, he would be liable to imprisonment for a maximum term of
six months or to a maximum fine of RM1,000 or both. After the amendment,
there is a sharp increase in sentence and in fine. If a person commits an offence,
he will on conviction be liable to a maximum fine of RM50,000 (as compared
to RM1,000 previously) or to imprisonment for a maximum term of two years
(as compared to six months previously) or both: s 12(1).

Another section – s 12(2) is also amended to increase the punishment for
not displaying the certificate of registration in the premises where the business
is carried on. Before the amendment, the punishment for such an offence was a
fine of RM200. After the amendment, any one who commits such an offence
will be liable to an increased maximum fine of RM2,000 or to imprisonment
for a maximum term of six months, or to both. Thus imprisonment has been
introduced for the minor offence of failing to display the certificate of registra-
tion: s 12(2).

New s 12A: General penalty

A new s 12 is introduced to provide for general penalty. There was no such
general penalty provision under the principal Act before the amendment. If any
person is found guilty of an offence, and no penalty is expressly provided for
such offence, he will then be liable to a maximum fine of RM10,000 or to
imprisonment for a maximum term of one year, or to both.

Section 13 replaced: Institution of prosecution

The written consent of the Public Prosecutor is required before prosecution of
any offence can be instituted.
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Before the amendment, the sanction of the Registrar (and in some cases,
the sanction of the Public Prosecutor) must be obtained before any prosecution
was allowed. Here, the word ‘sanction’ means formal or official permission.

Perhaps with a view to following the modern trend of using plain English,
the provision has been re-worded. The written consent will have to come from
the Public Prosecutor, not the Registrar.

Section 14 replaced: Compounding of offences

The Registrar may compound any offence by making a written offer to the
person requiring him to pay not more than 50% of the amount of the maximum
fine: s 14(1). The offer may be made at any time before prosecution has been
instituted: s 14(2). Where the amount specified in the offer is not paid within
the time specified, or within any extended period granted, prosecution may be
instituted at any time against the offender: s 14(3). If an offence has been
compounded, no prosecution is to be instituted against the offender: s 14(4).

Section 18 amended: exemption of Government, Commission, etc

The amendment to s 18 is meant to fine-tune the section concerned. Its content
remains basically the same. Any officer of the Commission, like the Registrar
or any public officer or government employee, is also not liable to suit.

New s 18A: Service of notice, etc

The principal Act is silent on the manner of service of notice or any other
document. The new s 18A is inserted to fill in the lacuna. It provides that any
notice, certificate or other document is deemed to have been duly given or served
if sent by registered post to the registered principal place of business of the
person in question.



INSAF 37

The Journal of the Malaysian Bar

(2003) XXXII No 1

Section 19 replaced: certified copy or extract

Section 19 is replaced by a new s 19. The original provision has been improved
and modified.

The Registrar may (upon request and upon payment of prescribed fees)
certify a copy of a certificate of registration or an extract from any document
filed with the Registrar: s 19(1). Any certified true copy or extract is admissible
as prima facie evidence in any proceedings. It is not necessary to prove that the
certificate was signed by the Registrar: s 19(2).

Section 22 deleted: unlawful business

Section 22 (relating to the registration of unlawful business) is deleted. Section
22 no longer exists in the Act. Basically it is now covered by the new s 5F.

New s 22A: Electronic filing of documents

A new s 22A is inserted. The Registrar may provide a service for the electronic
filing or lodging of documents with the Registrar: s 22A(1).

Any person may become a subscriber to the service. He must pay the
prescribed fee and comply with the terms and conditions laid down by the
Registrar: s 22(2). Only a subscriber to the service may electronically file or
lodge documents with the Registrar: s 22A(3). A document electronically filed
or lodged is deemed to have satisfied the requirement for filing or lodgement if
it is communicated to the Registrar: s 22(4). The Registrar may by Gazette
prescribe the documents that may be electronically filed or lodged: s 22A(5).

A document required to be stamped, signed or sealed has to be certified or
authenticated by the Registrar in the prescribed or approved manner, if it is to
be electronically filed or lodged: s 22A(6). A copy of (or an extract) from any
electronically-filed document certified to be a true copy under the hand of the
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Registrar is admissible in evidence in any proceedings. It is equally valid as the
original document: s 22A(7).

Protection for the Registrar
Protection is afforded to the Registrar by some provisions in respect of
electronically-filed documents.

The Registrar (or his authorised agents) is not liable for any loss or dam-
age suffered by any person by reason of an error or omission appearing in any
electronically-filed document obtained from the Registrar, if such error or omis-
sion was made by the Registrar (or his authorised agents) in good faith and in
the ordinary course of the discharge of their duties. Similarly, the Registrar is
not liable for any act or omission arose as a result of any defect or breakdown
in the equipment used for the provision of the service: s 22A(8).

Section 21: Transitional

Section 21 of the Amending Act is a provision catering for the transitional
period.

When a certificate of registration (issued before the commencement of
the amending Act) expires, the application for the renewal has to be made within
30 days of the expiry: s 5A (new). Where the Registrar has decided not to
register a business (see s 11) and an appeal from such decision of the Registrar
has been filed or is pending in the Sessions Court immediately before the
commencement of the Amending Act, the appeal is to continue to be heard by
the Sessions Court (as if the amending Act had not been enacted).

Conclusion

The introduction of the Registration of Businesses (Amendment) Act 2001 may
at first glance appear to be innocuous enough. However, a detailed study of this
amending Act would show that it has far reaching ramifications.
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If the wide discretionary powers given to the Registrar of Businesses are
not exercised judiciously but capriciously, malpractices may develop. The
business community will be placed at a serious disadvantage. This may im-
pede the development of businesses across the country.

The Registrar may closely monitor the activities of the NGOs duly regis-
tered under the principal Act. He may frustrate the intention of those NGOs
which have been carrying out activities (as lawful bodies other than societies)
for protecting and promoting human rights. Suaram and Amnesty International
Malaysia will be the first to bear the brunt.

The Registrar may refuse renewal of their registrations. Even if he de-
cides to allow renewal, stringent conditions may be imposed on them, render-
ing them incapable of pursuing their just cause. Finally, he may exercise his
wide discretionary powers to revoke the registration of their businesses in the
name of 'national security'. It is to be borne in mind that such decision is not
subject to judicial review.

On the other hand, if such unfortunate events were to occur, any claim by
the ruling elite that they are for the preservation and promotion of human
rights will be open to question. They will have to face domestic and interna-
tional pressures that may be brought to bear upon them.

On the whole, the amending Act operates to the detriment of the civil
society .
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MULTIDISCIPLINARY PRACTICES:
A MARRIAGE – FOR BETTER OR WORSE?

MARIETTE PETERS*

‘There was a time when law was the concern of the philosophers
and was conceived as a part of philosophy. … There has been
concern more recently, among the social scientists, that law is a
social science. The jobs on which law is focused are not indeed
accomplished wholly by law, nor will they ever be’ – Karl
Llewellyn1.

What is an MDP?

To understand the issues underlying multidisciplinary practices (MDPs), a
logical starting point would be to provide a definition. A misconception

about the MDP debate is that it is a tug-of-war between lawyers and account-
ants. Possible MDP relationships for lawyers include far more than account-
ants. Financial planners, psychologists, gerontologists and others are also can-
didates for such partnership. In fact it has been suggested that ‘this is a debate
between lawyers who want to practise law in a different setting than they’ve
been able to do to date (that is in a multidisciplinary practice setting) versus
lawyers who think that the traditional way is the only way that should be al-
lowed’2.

For a definition, reference may be made to the one provided by the Ameri-
can Bar Association’s (ABA) Commission on Multidisciplinary Practices3:

* LLB (Hons) (Mal); LLM (Mal); Advocate & Solicitor; Zul Rafique & Partners.
1 My Philosophy of Law, Boston Law Co, 1941.
2 Molvig, Diane, ‘Multidisciplinary Practices: Service Package of the Future?’, Wis Law, April
1999. Also see Jacobs, Margaret, ‘Hybrid Law Practice in the US, Debated’, Wall St J Eur, 31 May
2000.
3 The American Bar Association (ABA) created a Commission on Multidisciplinary Practice in
1998, in part due to the acquisition of law firms by a number of major accounting firms in Europe
and the expressed intention by many of these same firms to acquire law firms within the United
States.
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‘…a partnership, professional corporation, or other association or
entity that includes lawyers and non-lawyers and has as one but not
all, as its purposes the delivery of legal services to a client(s) other
than the MDP itself or that holds itself out to the public as providing
non-legal, as well as legal services. It includes an arrangement by
which a law firm joins with one or more other professional firms to
provide services, and there is a direct or indirect sharing profits as
part of the arrangement.’

An MDP, therefore, is a partnership owned by professionals in different
disciplines working together to solve a client’s problem.

In Malaysia, MDPs are prohibited by Rule 52 of the Legal Profession
(Practice & Etiquette) Rules 1978 where it is stated:

‘It is unprofessional and improper conduct —

(a) for an advocate and solicitor to divide or agree to divide either costs
received or the profits of his business with any unqualified person;

(b) for an advocate and solicitor to pay, give, agree to pay or agree to give
any commission, gratuity or valuable consideration to any unqualified
person to procure or influence or for having procured or influenced any
legal business and whether such payment, gift or agreement be made
under pretext of services rendered or otherwise, but this rule does not
prohibit the payment of ordinary bonuses to staff;

(c) for an advocate and solicitor to accept or agree to accept less than the
scale fees laid down by law in respect of non-contentious business carried
out by him except for some special reason where no charge at all is
made.’

There are many concerns with regard to MDPs4, the main problems re-

4 See Dato’ Dr Cyrus Das, ‘Should Law Firms Restructure: Is the Trend Towards Incorporation or
Limited Liability or Multi-Disciplinary Practices?’, INSAF, Vol XXX1 No 2, June 2002.
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volving around clients’ right to privilege and confidentiality and conflicts of
interests. Some even speculate that MDPs would allow an appalling deteriora-
tion of the legal profession, wherein personal injury lawyers, for example would
be tempted to team up with truck drivers, ‘ambulance chasers’ and unscrupu-
lous emergency room physicians.

Survival of smaller firms is another concern. As large accounting entities
appear to devour the traditional law firms, will smaller law firms be able to
compete with multidisciplinary practices that charge hefty fees for accounting
work, while severely discounting legal services?

Segregation of fees may also be on the list of MDP detractors. Lawyers
have to adhere to strict guidelines with regard to maintenance of client trust
funds that may not exist in other professions. In fact it has been said that while
non-legal professions have their own rules of professional conduct, none are as
stringent as those of the legal profession in protecting a client’s interest.

A further point raised is that MDPs could perpetuate confusion with re-
gard to the differences between legal and non-legal services. For example, a
client contracting with one entity for legal services might have trouble deter-
mining who within the practice group actually are lawyers capable of rendering
legal services, and who will be subject to privilege and ethical obligations.

While many in the legal profession are able to appreciate the problems
that may arise should MDPs be allowed to exist within the profession itself,
there should be an objective evaluation of such partnerships.

Why MDP?

A One-Stop Shop?

MDPs first originated in Germany following World War II, where tax
accountants and lawyers were permitted to practise in partnerships together.
The history of MDP detraction is equally long. For instance in the United States
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(‘the US’), famed for MDP detractors, there were laws prohibiting MDPs as
early as 19285.

The impetus behind the MDP movement is the realisation that consumers
of legal services would prefer to retain a firm that can provide a one-stop shopping
for a variety of professional services. It is an undeniable fact that many areas of
legal practice complement other professional services, a common example being
legal business planning complemented by accounting and management consulting
services.

Some may be of the view that the ‘one-stop shopping’ is an over-rated
feature but it should be borne in mind that clients tend to prefer educating their
professionals about particular problems only once, rather than several times.

Advocates of ‘one-stop shopping’ believe that clients should be able to
satisfy their commercial and personal needs with the help of only one firm.
These supporters urge that clients, especially corporate ones, need comprehen-
sive services from a team of professionals skilled in tax, engineering, insur-
ance, technology, law and financing.

Likewise on an individual level, ‘… an hourly factory worker hurt on the
job … will need to see a psychologist for his emotional trauma, an insurance
specialist to help him file for disability benefits, a social worker who can coun-
sel his family and perhaps a lawyer if a suit is appropriate’6.

Moreover, clients hope that, by combining the different disciplines, their
lawyers will notice things that their accountants might not, or that their ac-
countants might suggest things that their lawyers might not have considered;
and that ultimately they will get the best advice possible from a synergy of
professional opinions.

5 See for instance Canons 33, 34 and 35 of the US Canons of Professions Ethics. The same also
existed in the Model Code of Professional Responsibility which replaced the Canons of Professions
Ethics in 1969, and the Model Rules of Professional Conduct which replaced the Model Code of
Professional Responsibility in 1983.
6 Koppel, Nathan, ‘MDP Rift Splits Bar – Some Lawyers Feel There’s A Target On Their Back’,
Tex Law, 21 February 2000.
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Another benefit is the potential of cost-savings to clients. Fees from a one-
stop shop would reflect some economies of scale that come from shared
overheads. In relation to cost, an MDP firm may be able to offer to its clients a
semi-customised package of services at a lower cost.

Legal Networking

Lawyers too may benefit from MDPs, in associating and practising with other
non-lawyer professionals.

‘Such an arrangement would allow lawyers greater freedom in choosing
career paths or entrepreneurial opportunities. In addition, such arrangements
would provide an additional source of capital (ie, non-lawyer partnership con-
tributions) previously unavailable to entrepreneurial lawyers’7.

Smaller firms may also benefit, one of the most significant being the abil-
ity to expand their firms’ expertise without greatly increasing the number of
lawyers in the firm. With compulsory association with other like-sized profes-
sionals, availability and access to other disciplines is guaranteed. MDPs would
therefore only boost lawyers’ popularity and credibility and may also serve as
indirect advertisements.

Studies have shown that consumers are generally apprehensive of lawyers
and are more willing to seek out other professionals for the advice they need. It
is common knowledge that they worry about being taken advantage of and
paying for inefficient work. Lawyers are used as a last resort and such negative
public perception may result in many missed business opportunities – hence a
reason to support MDPs as ‘… MDPs offer an opportunity to recast the legal
profession as part of a problem-solving team whose primary goal is finding
integrated efficient and effective solutions to the everyday problems that confront
all consumers…’8.

7 Hofer, Scott Jefferson, ‘Multidisciplinary Practice – A Case For Small Firms Economics Of Law
Practice’, 7 November 2001.
8 Study conducted by the Consumers Alliance of the Southeast cited in Butzbaugh, Alfred, ‘On
Solos, Small Firms and MDPs’, 79 Mich BJ 314.
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Just as MDPs benefit corporate and individual clients, they can provide
an unlimited possibility of professional partnerships for lawyers working in
large and small firms9.

The Specialist

Traditionally lawyers have regarded themselves as generalists – the ‘Jack of all
Trades’ who cater to all and sundry.

What cannot be ignored today is the need to specialise, considering the
growth of law in general and in particular the vast expansion of the law relating
to commerce. Globalisation and the borderless commercial markets have re-
sulted in an almost impossible situation for the general practitioner to flourish.
In fact there has been an increasing trend for lawyers to be associated with a
certain area of practice. Keeping abreast with the subject matter therefore comes
with the territory. In order to enhance competence in the specific area of law, it
is inevitable for other disciplines to intertwine with the same, resulting in the
need to forge partnerships with those beyond the legal profession, hence the
need for MDPs.

Electronic Life

‘What’s the difference between the layman and the lawyer?’ The answer used to
be that the latter knows where to look for the law.

With the explosion of information technology upon the practice of law,
one wonders if this answer is not already obsolete. Access to legal research is
no longer the exclusive domain of lawyers – thus part of a lawyer’s practice,
which is traditionally based on exclusive control of formal professional knowl-
edge, has been circumscribed.

It is interesting to note that in appraising the legal profession, the author

9 Ruth, Siobhan, ‘The ABA Report – What Now?’ Legal Times, 14 June 1999.
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Michael Crichton was quoted with reference to Electronic Life (1983). He
predicted in 1983, that ‘there would be a radical transformation in the profes-
sion, in which the exclusivity of information is denied’ and that future consum-
ers of legal services would ‘gravitate for further advice toward those profes-
sionals who treat them as human beings and not merely as problems or sources
of income’.

In fact the laymen are gradually ascending into the legal arena and they
have become increasingly demanding. Lawyers have to deliver what appears to
be in demand – that is a service package.

The Big Five

Whatever may be the position, the prominent accounting firms (what used to be
referred to as the Big Five10) are already offering it. In Malaysia, alliances
between legal firms and accountancy giants are an undeniable fact. The United
Kingdom provides another where the presence of these accounting firms in the
legal services market is already felt.

Certain Europeans countries have become staunch defenders of MDPs.
France especially has been used as an experimental field. This is perhaps due to
the historical background. In 1970, reforms were made to the French Legal
Profession where the French authorities attempted to transform it into a more
homogenised profession. This afforded an opportunity to the accountancy gi-
ants to practise law in France.

These accounting firms have therefore expanded at a substantial rate in
France. For instance Fidal, one of the largest firms in France is in fact the legal
practice of KPMG with over 1,500 lawyers.

In Germany legal training was traditionally provided for preparing citizens
to become members of the judiciary and of the civil service. It was under-

10 PricewaterhouseCoopers; Deloitte Touche Tohmatsu; Ernst & Young; KPMG; Arthur Andersen.
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trained for non-forensic activities, as a result of which some business lawyers
also qualified as accountants or as tax advisers or as both. In the 1970’s the
German Bar changed its rules to conform with decisions of courts which con-
firmed that lawyers could form partnerships with accountants and tax advisers.
Today German law firms affiliated with the Big Five describe themselves as
full-service, business-oriented firms. PWC Veltins for example is a leading
German Law firm working with Landwell, specialising in construction and
labour law.

Spain and Russia have also not been excluded from these partnerships. It
appears that while lawyers dither, accountants are acting at speed.

‘Lawyers may be putting themselves at a distinct competitive disadvan-
tage in the legal marketplace. Traditionalists should not forget that law firms
are businesses and they sometimes have to act like businesses. While bar
associations debate the merits and evils of MDPs the large accounting firms are
developing and expanding their already flourishing MDPs. From a marketing
perspective, it looks like law firms may be in danger of missing the bus
altogether.’11

Can they ever exist?

Solicitor-client privilege

One of the core values of the legal profession is confidentiality and the shield of
solicitor-client privilege12. The protection of privilege is intended to promote
trust and confidence in solicitor-client communications. Once privilege is
properly invoked, documents and other communications under its cloak are
immune from discovery. MDP opponents are generally concerned that MDPs
will lead to the erosion of this protection.

11 Abramovitz, Caryn L, ‘Multidisciplinary Practice: Will We Vote Out of the Competition’, Wis
Law, August 2000.
12 Evidence Act 1950, ss 126-129.
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There is fear that courts will not recognise the attorney-client privi-
lege in cases where client communications to the lawyer are dis-
closed to other employees of the MDPs who do not provide legal
services13.

There are however those who do not believe that the formation of MDPs
will result in the erosion of solicitor-client privilege. In fact some of the com-
ments14 put forward are that in practice, confidentiality is often ignored; and
that many courts are de-emphasising the requirement that communications be
made in confidence in order to allow the invocation of the solicitor-client privi-
lege.

In any event, it is foreseeable that the circle of confidentiality will be
extended to non-lawyer MDP partners, perhaps in the same way that s 127 of
the Evidence Act operates. It is stated in s 127:

‘Section 12615 shall apply to interpreters and the clerks or servants of
advocates.’

It has been stated16:

‘Throughout the history of the attorney-client privilege, it has been
universally accepted that agents of both the attorney and the client,
who were vital to the legal assistance sought could be brought within
the circle of confidentiality. For the attorney, this expanded the circle
to include not only the secretaries and paralegals but also the experts
who were hired to assist in investigating and providing scientific and
technical assistance in preparation for litigation.

13 Prince, Stuart S, ‘The Bar Strikes Back – The ABA’s Misguided Quash of the MDP Rebellion’,
50 Am U L Rev 245.
14 See comments by Rice, Paul, ‘Our Late Great Secrets’, Legal Times, 14 June 1999.
15 Section 126 refers to the general rule governing solicitor-client communications.
16 Rice, Paul, ‘Attorney-Client Privilege – The Eroding Concept Of Confidentiality Should Be
Abolished’, 47 Duke LJ 853.
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For the client, this included everyone who was under the control of
the client and necessary for the advice being sought. Within this
category are outside consultants retained to perform business serv-
ices, whose knowledge and experience from those services was
important to legal assistance later sought.’

It has been suggested that educating clients, non-lawyer partners and
employees on this issue may help to alleviate this concern. For instance lawyers
may want to inform clients of the possibility of waiver of solicitor-client privilege
of communications in presence of or disclosure to non-lawyer partners and
employees in the firm – or lawyers may want to structure their communications
with non-lawyers to preserve confidentiality. The conclusion being that such
concern need not necessarily prevent a MDP formation.

Professional independence

Another pillar of the legal profession is the principle of professional independ-
ence, which requires that lawyers base their decisions on the rule of law rather
than on client’s demands, external pressures or profit motives.

In his paper17, Dato’ Dr Cyrus Das states:

‘This is even more important in a developing country and a develop-
ing Bar where the considerations are different. In a developing coun-
try an independent Bar has an important societal role to play. It cannot
be expected of a public accountant that he or his profession should
play the role of guardians of justice but that is the very role envisaged
for an independent Bar by statute. Section 42(1) of the Legal
Profession Act enjoins the Malaysian Bar to uphold the cause of
justice uninfluenced by fear or favour. Such an injunction would be
strangely misplaced when applied to non-lawyer professionals.’

17 See n 4.
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Some argue that even pro-bono work will be sacrificed if MDPs are
allowed. Dato’ Dr Cyrus Das made reference to this when he said:

‘It is difficult to envisage the non-lawyer partners in an MDP com-
mitting the firm to public legal causes without a fee or to generally
engage in legal aid work or pro bono work which the Malaysian Bar
often calls on its lawyers to discharge.’

It is however worth noting a remark made by a commentator18 about the
future of pro bono work in the US:

‘A number of times lawyers in corporate America have told me they
would love to help but their company’s shareholders would be “up in
arms” if it came to light that they were representing the despicable
denizens of Death Row.’

Such arguments are based on the assumption that traditional law firms
render service without thought of financial concerns.

In reality however law firms have always had to weigh the ethical duties
to clients with the financial interests of the firm. Indeed ‘many lawyers, espe-
cially those in small and solo firms argue that the pressure of the bottom line is
an always present concern, whether that pressure comes externally, in the form
of the bank that extends the line of credit or internally, when there is not enough
money at the end of the month to pay all the bills, much less advance costs on
behalf of a client’19.

In fact ‘law firms would become insolvent if they continuously pursued
clients’ interest above the firm’s financial interest’20.

18 Fox, Lawrence J, ‘Dan’s World – A Free Enterprise Dream – An Ethics Nightmare’, 55 Bus Law
1533.
19 Kremski, Victoria: ‘Serving Clients In a Multidisciplinary Practice: As MDPs become a reality,
attorneys must strictly uphold the core values of their profession.’
20 Myers Eleanor W, ‘Multidisciplinary Practice Debate Continues – It’s Time to Redefine What
We as Lawyers Really Do’, Legal Intelligencer, 12 October 1999, where the author states that
‘suggesting that law firms operate free from the influence is unrealistic given the proliferation of
writing on how professional values are being sacrificed because of greed.’
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Could the arguments on professional independence also stem from the
fixation that lawyers and their ethical rules are inherently better than other
professionals21; or that lawyers view non-lawyers as a potential corrupting
influence on the integrity of lawyers?

It is important to keep in mind that lawyers are not the only professionals
with a code of ethics. Virtually every other profession has its own code, disci-
plinary system and traditions. ‘For example deceptive advertising, self-dealing
and practising beyond one’s competence are widely condemned; while integ-
rity, public service and continuing education are widely encouraged, if not re-
quired.’22

What may perhaps be an irreconcilable difference is the confidentiality
obligation of lawyers against the public disclosure obligation of auditors. The
solution for this problem should not be a sweeping prohibition of MDPs for
lawyers, but rather a narrow limitation disallowing MDPs with both lawyers
and auditors for the same client.

To enable MDPs to exist without sacrificing professional independence,
is it possible for a lawyer independence clause to mitigate this concern? Could
it also be possible to have such clause permit a lawyer to provide legal services
independent of financial pressures and other considerations?

Rule 52: A hind-sight?

It is to be noted that the rule most often-quoted by MDP detractors is rule 52 of
the Legal Profession (Practice & Etiquette) Rules 197823. It should be noted
that rule 52 was enacted not with MDPs in mind but was primarily concerned
with the rule against touting, reflected also in the preceding rule 51 where it is

21 See suggestion by Green, Bruce A, ‘The Disciplinary Restrictions on Multidisciplinary Practice
- Their Derivation, Their Development and Some Implications for the Core Values Debate’, 84
Minn L Rev 1115.
22 Gerrard, Michael, ‘Statement of Position of Multidisciplinary Practice, Executive Committee of
the Association of the Bar of the City of New York’, 595 PLI/PAT (2000).
23 See page 1 of this paper.
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stated:

‘An advocate and solicitor shall not do or cause or allow to be done,
anything for the purpose of touting directly or indirectly, or which is
calculated to suggest that which is done for that purpose.’

Is it possible therefore that rule 52 is being used in hindsight and that in
reality there is in fact no actual prohibition to the formation of MDPs?

An alternative route to overcoming what may be a statutory obstacle is
that an amendment should perhaps be made to the phrase ‘qualified person’.
‘Qualified person’ in s 3 of the Legal Profession Act 1976 refers to:

‘Any person who

(a) has passed the final examination leading to the degree of Bachelor of
Laws of the University of Malaya, the University of Malaya in Singapore,
the University of Singapore or the National University of Singapore;

(b) is a barrister-at-law of England; or

(c) is in possession of such other qualification as may by notification in the
Gazette be declared by the Board to be sufficient to make a person a
qualified person for the purposes of this Act.’

One method of overcoming rule 52 is to widen the scope of ‘qualified
persons’ to include members from other professions.

Real issues?

Although it is submitted that most lawyers have expressed sincere concern for
the ethical integrity of the legal profession, one wonders whether some of these
concerns have been merely a facade to the real issues.
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It has been suggested that much of the apprehension displayed by lawyers
all over the world may be attributed to economic protectionism. Could the
opposition by law firms really be anti-competitive behaviour? Is this why some
lawyers are taking such a myopic view of MDPs?

It has also been suggested that ‘with many of the largest accounting and
management-consulting firms positioned to compete with traditional law firms
should MDPs receive the nod, many firms have reason to worry. Firms will
have to compete directly with organisations many times their size with vastly
superior resources and office support’24.

The reality of the situation however is that MDPs may not even engage in
the activities of the smaller firms as the economy of scale will be against it. Is
such apprehension displayed therefore based on unfounded fear?

Conclusion

Lawyers should give serious thought to establishing MDPs. It should not be an
‘if’ exercise but rather a matter on ‘how’ we do it. No one would deny that such
task may be Herculean if not already overwhelming – but the benefits of MDPs
may be worth the time and effort.

Instead of being altogether dismissive of the idea, perhaps what the
Malaysian Bar should do is to consider the different models of MDPs or scru-
tinise examples of MDPs in other jurisdictions where it has been implemented.

Examples forwarded by ABA in their Commission on Multidisciplinary
Practice include the (a) co-operative model; (b) command and control model;
(c) ancillary business model; (d) contract model; and the (e) fully-integrated
model. According to the guidelines, the co-operative model; command and control
model and the ancillary business model are not true MDPs in that although
lawyers are allowed to work with non-lawyers, restrictions are imposed on fee-

24 Matheson, John H & Adams, Edward S, 'Not “If” But “How” – Reflecting on the ABA
Commission & Recommendations on Multidisciplinary Practice’, 84 Minn L Rev 1269.
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sharing and offering of professional services.

The Contract Model on the other hand represents a true MDP, where the
contract between the lawyer and non-lawyer may provide either that (a) the law
firm agrees to identify its affiliation with the professional services firm on its
letterheads and business cards; or (b) the law firm and the professional services
agree to refer clients to each other on a non-exclusive basis; or (c) the law firm
agrees to purchase goods and services from the professional services firm such
as staff management, communications technology, or even rent for leasing of
office space and equipment.

The full-integrated model of course is one which may contain organisa-
tional units, such as accounting, business consulting and legal services. A fully-
integrated model allows a firm to fully share the profits and costs across legal
and non-legal service units without maintaining separate business entities and
incurring the accompanying costs.

Another example may be found in the legislative regime of New South
Wales where multidisciplinary practices are allowed to exist under the follow-
ing conditions:

(a) lawyer members maintain control through the exercise of majority
voting rights and receive at least 51% of firm income;

(b) non-lawyer members are bound by the same professional rules as
lawyers; and

(c) non-lawyer members are personally liable for non-lawyer breaches
of legislative and regulatory requirements.

It is said that if lawyers can’t be part of MDPs, they risk becoming dino-
saurs25 and if that be the perception of our lawyers, the Malaysian Bar may
very well be called the ‘Lost World’.

25 Molvig, Diane, ‘Multidisciplinary Practices: Service Package of the Future?’ Wis Law, April
1999.
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PERILS OF THE SEA: A CONCLUSIVE DEFINITION?

WAN IZATUL ASMA WAN TALAAT*

Introduction

In Insurance Law, the peril insured against may be any peril, which the
assured seeks and the insurers are willing to give protection1. In Seaton v

Burnand2, Lord Halsbury made the following remarks:

‘Of course, the transaction itself of guaranteeing the solvency of
somebody who is to a security for somebody else’s debt is, I admit,
a somewhat extraordinary transaction ... I was not aware, until
this case, that such a transaction as this, any more than the
determination of judicial tribunals, is now made the subject of
policies at Lloyd’s.3’

The above remarks signify the possibility of coverage of any peril agreed
upon by the parties to an insurance contract. So long as the peril is covered by
the policy, the occurrence of such peril will give rise to a right of indemnity by
the assured provided the loss must be attributed to such peril only and not any
other perils.

Risk or peril is relatively the most important part of marine insurance4.
The concept of insured perils signifies a very central issue under marine
insurance where the assured’s property or profit are put at risk by maritime
perils and the insurer agrees to indemnify the assured against any loss caused
by those perils. In practice, the extent of the covered risks is determined by the

* Lecturer, Faculty of Management and Economics, Kolej Universiti Sains dan Teknologi Malaysia
(KUSTEM), Terengganu.
1 E R Hardy Ivamy, The General Principle of Insurance Law, 5th Edition, 1986.
2 [1900] AC 135.
3 Ibid, at p 140.
4 Colinvaux’s Law of Insurance, ed, Robert Merkin, 1997, p 89.
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agreement of the parties by selecting the appropriate set of Institute Clauses5.
In marine insurance, there may be two broad categories of the insured perils on
hull and cargo policies viz. marine risks and war and strikes risks. The former
type of risk includes any risk other than the second type and it can be further
divided into three sub-categories, ie:

a) the traditional risks, such as perils of the sea, fire, jettison, theft and
piracy which were formerly insured under the old SG form and are now
insured under the Institute Clauses;

b) additional or special risks insured under clause 6.2 of the Institute Time
Clauses (Hull) (95) and Institute Voyage Clauses (Hull) (83) known as
the Inchmaree clause, and

c) the 3/4ths Collision Liability of Clause 8 of the above Institute Clauses6.

The very purpose of marine insurance is to secure the assured’s interest
and to indemnify any loss or damage, which might occur on the subject matter
insured during the course of ‘marine adventure’7. The expression ‘marine
adventure’ is defined in s 3 of the English Marine Insurance Act 1906 (MIA
1906) as when any ship, goods, any other moveable goods, profit or earning of
freight, security for loan or advances or disbursement are exposed to and
endangered by maritime perils, inclusive of ‘perils of the sea’. Perils of the sea
was specifically insured under the old SG form (applied to both ship and goods)
and presently, the Hull Clauses (95) cover for loss or damage sustained by the
subject-matter insured which is caused by perils of the sea, rivers, lakes or
other navigable waters. As for cargo policies, the Institute Cargo Clauses (A)
that provides coverage for all risks, for a higher premium of course, perils of
the sea, rivers, lakes or other navigable waters are also covered.

The problems in defining ‘Perils of the Sea’

The numerous courts decisions, which previously dealt with the questions of
5 Davies & Dickey, Shipping Law, 2nd edition, 1995, p 493. Under this concept, there are two
important points to be pondered, ie a) Which maritime perils are insured against and which are
not insured against; and b) The duration of when the insurer accepts the risk of loss from those
perils.
6 Susan Hodges, The Law of Marine Insurance, 1996, p 173.
7 Ibid.
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the meaning of the expression ‘perils of the sea’ and its scope, have clearly
shown that it is not as simple and straightforward term as it sounds. The courts
have attempted to draw a line between ‘perils of the sea’ and other perils like
unseaworthiness, negligence, ordinary wear and tear, barratry, wilful
misconduct, etc that sometimes turned out to be fruitless. There are questions
that need to be drawn and distinctions need to be made under different situations.
For instance, sea water could be led into a ship intentionally with or without
the connivance of the ship owner, it may also be by the negligence of the crew
who left a valve or port hole open while it should have been closed and sometimes
owing to the unfit condition of the ship itself due to ordinary wear and tear,
latent defect and even unseaworthiness8.

What falls under the criteria ‘perils of the sea’ is still not fully answered
even though rule 7 of the Rules of Construction restricts the term to only
‘fortuitous accidents and casualties exclusive of the ordinary winds and waves’9.
A more comprehensive definition, however, may be found in the judgement of
Lord Bramwell in Thames and Mersey Insurance Co v Hamilton, Fraser &
Co (‘The Inchmaree’)10 that reads:

‘Every accidental circumstances not the result of ordinary wear
and tear, delay, or of the act of the assured, happening in the
course of the navigation of the ship, and incidental to the
navigation, and causing loss to the subject-matter of the
insurance.’11

He also approved the definition by Lopes LJ in Hamilton, Fraser & Co v

8 Susan Hodges, The Law of Marine Insurance, 1996, p 174.
9 Various terms were held to be equivalent to perils of the sea, for instance, in E D Sassoon v
Western Assurance (1923) 16 Ll.L Rep. 129., the term ‘marine risks’ and in the ‘Miss Jay Jay’
[1987] 1 Lloyd’s Rep 32, CA, ‘external accidental means’ were held to bring the same meaning
as perils of the sea. Likewise, ‘hazards of the sea’ is also an acceptable term in place of it. The
term ‘perils of the sea’ was held to be the same in both marine insurance and carriage of goods by
sea in the case of Trinder, Anderson & Co v Thames & Mersey War Insurance Co [1898] 2 QB
114. See also the discussion by Susan Hodges, The Law of Marine Insurance, 1996 at p 174.
10 (1887) 12 App Cas 484.
11 Ibid, at p 492.
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Pandorf & Co12 that ‘[i]n a seaworthy ship, damage to goods caused by the
action of the sea during transit not attributable to the fault of anybody, is a
damage from a peril of the sea.’ As Rule 7 of the Rules of Construction defines
perils of the sea as excluding ordinary winds and waves, the direct interpretation
would mean that only the weather with extraordinary winds and waves
constitutes perils of the sea. This opinion, however, was rejected in an Australian
case of Skandia Insurance Co v Skoljarev13 where Mason J ruled that ‘[t]he
old view that some extraordinary action of winds and waves is required to
constitute a fortuitous accidents or casualties is now quite discredited.’ This
view was subsequently adopted by Mustill J in The ‘Miss Jay Jay’ who explained
that the adjective ‘ordinary’ qualifies the word ‘action’ and not ‘winds and
waves’. Therefore, even the ‘ordinary winds and waves’ can be perils of the
sea.

In a recent case, CCR Fishing Ltd, v Tomenson Inc (‘The La Pointe’)14,
the Supreme Court of Canada attempted to define of the term by laying down
two elements, which are necessary to form a peril of the sea, ie ‘fortuity’ and
‘of the seas’. From this decision, we can say that only events that are fully
unexpected and take place at sea are eligible as perils of the sea. This judgement
was later on crystallised into Rule for Construction 7 mentioned earlier15.
Nonetheless, the said rule still does not provide the clear and complete definition
of the expression ‘perils of the sea’. This inconclusive meaning of term has
resulted a multitude of problems faced by the courts to actually interpret and
ascertain the parameters of perils of the sea.

Even prior to the codification of the Marine Insurance Act 1906, Lord
Macnaghten in Thames and Mersey Marine Insurance Co v Hamilton, Fraser
& Co16 had already proclaimed that it was impossible to actually frame the
definition of the words ‘perils of the sea’. The inexhaustive extent of the perils
makes the term as even more difficult to define. There had in fact been many

12 (1887) 12 App Cas 518.
13 [1979] 142 CLR 375.
14 [1991] 1 Lloyd’s Rep 89.
15 R J Lambeth, Templeman on Marine Insurance, 6th ed, 1986, p 134.
16 (1887) 12 App Cas 484, at p 502.
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terms used to describe perils of the sea17.

By looking at the different directions taken by the courts in the above two
cases, the big question remains unsolved, ‘what is considered accidental,
fortuitous and expected in order to hold a particular loss as one occasioned by
perils of the sea?’18 A standard line has yet to be drawn to conclusively answer
this question and at present it is wholly up to the courts, in each and every
individual case, to decide and attempt to answer the question based on the facts
of the case. It was suggested that the understanding of the term would be more
fruitful if the attempt is made to enumerate the perils it does not embrace rather
than those it does19.

After reviewing the meaning of the term ‘perils of the sea’, there is a fact
that the meaning of the term has yet to be fully established. The definition of
the term as provided under the Rules for Construction of Policy 7, which refers
only to fortuitous accidents or casualties of the seas and does not include the
ordinary winds and waves, is deemed to be inconclusive. From the
reinterpretation of the Marine Insurance Act 1906 and the study of the various
judicial decisions affecting this area of marine insurance, there is found to be
an urgent need to have a reviewed definition and interpretation of the term.

17 Amongst them are ‘marine risks’ and ‘external accidental means’ which were used in E
D.Sassoon v Western Assurance (1923) 16 Ll.L Rep. 129 and Lloyd (JJ) Instruments Ltd v
Northern Star Insurance Co Ltd (‘The Miss Jay Jay’) [1987] 1 Lloyd’s Rep 32, CA respectively.
These terms were equally held as equivalent to the meaning perils of the sea. In an old case
Harrison v Universal Marine Insurance Co 17, the court suggested that, in order to determine
what occasion falls under the term, a dividing line must be drawn between what is accidental,
fortuitous and unexpected and what is natural, ordinary and usual by having regard to the
circumstances of each case. This formula, even though it may seem simple, is found to be difficult
in practice. For instance, in an earlier case of Magnus v Buttermer (1852) 11 CB 876, the court
decided that a vessel that took ground at low water, in its ordinary course of navigation, causing
it to be strained was not a loss by perils of the sea. Long before that, the court in Fletcher v Inglis
(1819) 2 B & Ald. 315 held that a ship, which took ground at low water in the ordinary way, was
a loss by peril of the sea.
18 To defend solely on the formula, as laid down in CCR Fishing Ltd v Tomenson Inc (‘The La
Pointe’) 18, may not provide a conclusive meaning of ‘perils of the sea’ since it does not seem to
provide a clear-cut approach to the question of ‘what is a peril of the sear?’
19 Arnould’s Law of Marine Insurance and Average, eds. Sir M J Mustill and J C B Gilman, 16th

Edition, 1981, para 791, p 652.
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The revision on the term ‘Perils of the Sea’

Mustill J (as he then was) in the court of first instance in the Australian case of
‘The Miss Jay Jay’20 listed down an interesting meteorological account of the
range of weather conditions encountered by a ship during a voyage as follows:

(a) abnormally bad weather;
(b) adverse weather;
(c) favourable weather;
(d) perfect weather21.

In trying to determine what is ‘perils of the sea’, Kent describes the
expression in the following manners:

‘Those words apply to those natural perils and operations of the
elements which occur without the intervention of human agency,
and which the prudence of man could not foresee, nor his strength
resist. Quod fato contigit, et cuivis patrifamilias, quamvis
diligentisimo possit contigere. The imprudence, or want of skill
in the master, may have been unforeseen, but it is not a fortuitous
event. The underwriter undertakes to indemnify against
extraordinary perils of the sea, and not against those ordinary
ones to which every ship must inevitably be exposed.’22

The elements of ‘Perils of the Sea’

For a clearer perspective of the meaning of ‘perils of the sea’, it is best to look

20 [1987] 1 Lloyd’s Rep 32.
21 The favourable and perfect weather was found to be impossible to constitute perils of the sea.
If the loss was sustained during these two types of weather, the court has to look into some other
causes like unseaworthiness, wear and tear, etc. which would be more possible to be the cause of
such loss. As for the first two ranges of weather conditions, both are acceptable to constitute
perils of the sea. The difference is only to the degree of foreseeability of such weather where
abnormally bad weather is said to fall outside the conditions if it can be reasonably foreseen
during a voyage.
22 Kent’s Commentaries, 3 Kent’s Comm 300.
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into the words that have been frequently used when perils of the sea are
mentioned, ie fortuitous and accidental.

Fortuitous

According to Cambridge23, ‘fortuitous’ means something that is (to your ad-
vantage) not planned or a happening by chance. A fortuity is something that is
unintentional and inevitable. A fortuitous loss must not be one not caused
intentionally and also not a result of inevitable deterioration generated by the
ordinary action of the winds and waves. Lord Sumner, in expressing his
dissenting judgement in Samuel v Dumas24, explored the word ‘fortuitous’ in
the following manner:

‘The interpretation of the term ‘perils of the seas’ is now statutory
and is subject to the provisions of the Act, including s 55. Perils
of the sea refer to accidents or casualties of the seas, so evidently,
accident or casualty is the point of the definition. Fortuitous
probably, adds nothing to either substantive. A fortuitous casualty
is a matter of chance, a mischance; but in causation there is no
chance. The effect is caused, it does not happen. Along this line,
the interpretation seems to carry us no further. If the chance refers
to something not to be expected and not to be precisely foreseen,
something must be made of the term.’25

His Lordship was adamant that since fortuity is an incident happens by
chance, it does not carry any significance to the term ‘perils of the sea’ as far
as the question of causation is concerned. To him, an effect or a loss is caused
and does not simply happen. The term ‘fortuity’ will only be of significance if
such incident is completely unexpected and unforeseen.

Fortuity is not, however, completely unforeseen. It is reasonable for any

23 Cambridge International Dictionary of English, 1995, p 555.
24 [1924] AC 431, HL.
25 Ibid, at p 465.
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seafaring man to foresee that during a long voyage at sea, an accident or casualty
may happen to the ship where an unfavourable or adverse weather is bound to
have occurred. When certain commodities are sent on a sea-voyage, the assured
is considered to know that certain amount of damage or loss is bound to happen
to the commodities26. Lord Wright, by referring to the storms at sea that is
indeed outside the ordinary winds and waves, opined in Canada Rice Mills v
Union Marine and General Insurance in the following words:

‘They may happen on the voyage, but it cannot be said that it
must happen. In their Lordship’s judgement, it cannot be predicated
that where damage is caused by a storm, even though it’s incidence
or force is not exceptional, a finding of loss by perils of the sea
may not be justified.’27

These are incidents that are indeed foreseeable even though the exact time
of such occurrences cannot be foretold and if any of the incidents take place
during the voyage, the loss accruing from it cannot be strictly said as foreseen
thus releasing the insurer from liability28.

The courts, at the beginning of the 20th Century, in the case of Popham
and Willet v St Petersburg Insurance Co29, had tried to define the word
‘fortuitous’ by making a distinction between what is regular and normal and
what is unusual and unexpected. Lord Sumner in Mountain v Whittle, tried to
apply the distinction by ruling that:

‘Sinking by such a wave seems to me a fortuitous casualty; whether
formed by passing steamers or between tug or tow, it was beyond
the ordinary action of wind and wave, or the ordinary incidents of

26 Arnould’s Law of Marine Insurance and Average, eds. Sir M J Mustill and J C B Gilman, 16th

Edition, 1981, para 781, p 638.
27 [1941] AC 55, at p 70.
28 In N E Neter & Co v Licenses and General Insurance Co Ltd [1944] 1 All ER 341, for
example, even an expected weather, which was obviously not accidental, could be held as fortuitous
which amounted to a loss by peril of the sea. Therefore, foreseeability of certain events cannot be
taken as a test to determine a certain event as a casualty.
29 (1904) 10 Com Cas 31.
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such towage.’30

A simple incursion of seawater would not immediately point to perils of
the sea unless it can be shown that the event was fortuitous and in order to do
so, some evidence pointing to the adverse and unusual condition occurrence31.
A fortuitous event taking place from within the vessel during the voyage that
makes her unseaworthy and allows water into her, the loss resulted from it is a
peril of the sea even though the action of the sea is rendered inevitable by the
occurrence and weather, at and near the time of the loss, was perfectly fine32.

Accidental

‘Accident’, or ‘casualty’ as it is sometimes called, is defined as something that
happens unexpectedly and unintentionally, which especially caused damage or
injury33. Again, for the purpose of really understanding this element of a sea
peril, the judgment of Lord Sumner in Samuel v Dumas can be looked into
where he said:

‘Accidents are not what is ordinary: what will happen more or
less in any case is not fortuitous. To say that, if you make a hole
under water, water will ordinarily come in, is only a gibe. That is
an extraordinary manner for water to enter a hold at sea. To say
that scuttling is not a peril of the sea because it has nothing to do
with the seas except there are the scenes on which the drama of

30 [1921] 1 AC 615, at p 630. In this case, seawater had entered a houseboat through defective
seams above the waterline, by the high bow wave caused by a powerful tug employed to tow the
boat.
31 Arnould’s Law of Marine Insurance and Average, eds. Sir M J Mustill and J C B  Gilman, 16th

Edition, 1981, para 793, p 654.
32 Ibid, para 793, p 655. See the decision reached by the Australian court in Skandia Insurance
Co v Skoljarev (1979) 26 ALR 1. A similar phenomenon can be witnessed in Canada Rice Mills
v Union Marine and General Insurance [1941] AC 55 where the Privy Council held that the
entry of seawater, which would have happened if the ventilators to the hold where the rice was
kept had not been closed, constitutes the operation of a peril of the sea.
33 Cambridge International Dictionary of English, 1995, p 8.
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crime is played out, appears to me also to be playing with words.’34

His Lordship was persistently of the view that accidents only take place
in an extraordinary manner and there is no way for them to operate ordinarily.
Something that is an ordinary and natural consequence of certain acts does not
accidentally happen. As Slade LJ in a more recent case of Lloyd (JJ) Instruments
Ltd v Northern Star Insurance Co Ltd (‘The Miss Jay Jay’) pointed out:

‘The word ‘accidental’ in s 1 (a) of the policy in the present case
must, in my opinion, similarly exclude events which must happen
in the ordinary course of navigation.’35

At the first instance court, Mustill J had earlier categorised that the sea
conditions encountered by the yacht in question were ‘accidental means’ as set
out in the policy, observed that the sea conditions faced by the yacht were such
that a person navigating at sea could have anticipated but would hope to avoid.
The word ‘accidental’ means that even though an unwanted event is foreseeable,
it will still be considered as a casualty if it really takes place.

An illustration of an ‘accident’ can be found in the case of Popham v St
Petersburg Ins Co36 where Walton J held that the obstruction of ice to the
navigation of the vessel was indeed an accidental and unexpected event and
therefore, the loss caused was one by perils of the sea.

In another case, even the smooth condition of the seawater at the time of
the accident and the proper manner in which the towage of the vessel was
carried out failed to rule out the loss by peril of the sea. In Whittle v Moun-

34 [1924] AC 431, at p 466.
35 [1987] 1 Lloyd’s Rep 32, at p 38.
36 (1904) 10 Com Cas 31.
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tain37, the court held that the influx of water through leaky seams was one
caused by perils of the sea even though the condition during which the incident
took place was very much ordinary. This decision shows that even the slightest
degree of the ‘accidental’ or ‘unexpectedness’ will justify the court’s finding of
a peril of the sea.

Ivamy considers perils of the sea as commonly known as occurrences that
involve something fortuitous and unexpected38. From the above discussion, it
is found that these two elements work together in the operation of a sea peril.
When an accident or a casualty takes place, it happens unexpectedly and it
happens unintentionally and unplanned.

Weather condition

In discussing perils of the sea, three important points have often appeared.
When the term ‘perils of the sea’ are mentioned, what often crosses our minds
is the picture of a ship tumbling in exceptionally forceful winds and
extraordinarily violent waves39. Nevertheless, by interpreting and reinterpret-

37 [1921] AC 615. As Lord Wright in Canada Rice Mills v Union Marine and General Insur-
ance [1941] AC 55 enchantingly put it at p 68… ‘Where there is an accidental incursion of
seawater into a vessel at a part of the vessel, and in a manner, where seawater is not expected to
enter in the ordinary course of things, and there is consequent damage to the thing insured, there
is prima facie a loss by perils of the sea. The accident may consist in some negligent act, such as
improper opening of a valve, or a hole made in a pipe by mischance, or it may be that seawater is
admitted by stress of weather or some like cause bringing the sea over openings ordinarily not
exposed to the sea or, even without stress of weather, by the vessel heeling over owing to some
accident, or by breaking of hatches or other coverings. These are merely a few amongst many
possible instances in which there may be a fortuitous entry of the sea water which is the peril of
the sea in such cases.’ He further declared that to determine a particular peril as one falling under
the genesis ‘perils of the sea’ is a question of fact for each individual case
38 E R Hardy Ivamy, Marine Insurance, 4th Edition, 1985, p 143. See also Susan Hodges, The
Law of Marine Insurance, 1996, p 176 in which she views both the words ‘peril’ and ‘accident’
contain the elements of fortuity and unexpectedness where one cannot forego any of the elements38.
The operation of fortuity and accident does certainly not require the ill condition of weather nor
does the foreseeability of a certain incident stands as the standard test to determine a marine peril.
See the judgment of Lord Halsbury in Hamilton v Pandorf who dictated … ‘I think the idea of
something fortuitous and unexpected is involved in both words, ‘peril’ or ‘accident’...’ (1887) 12
App Cas 518, at p 524.
39 The exclusion of ‘ordinary winds and waves’ from the definition of ‘perils of the sea’ as provided
by Rule for Construction 7 of the Marine Insurance Act 1906 tends to show that the criterion of
perils of the sea only points to weather which is extraordinary or abnormal.



66

The Journal of the Malaysian Bar

(2003) XXXII No 1Perils of the Sea: A Conclusine Definition?

ing the wordings of the Marine Insurance Act 1906 and by considering several
judgments, it is found that losses by perils of the sea are not strictly confined to
those caused by extraordinary violence of the winds or waves but may also
include all losses proximately occasioned by the fortuitous action of the winds
and waves40. As Lord Herschell put it in the famous case of ‘The Xantho’41,

‘...It was contended that those losses only were losses by perils of the sea
which were occasioned by extraordinary violence of the winds and waves. I
think that is too narrow a construction of the words and it is certainly not
supported by the authorities, or by common understanding. It is beyond question
that if a vessel strikes upon a sunken rock in fair weather and sinks, this is a
loss by perils of the sea. And a loss by foundering, owing to a vessel coming
into collision with another vessel even when the collision results from the
negligence of that other vessel, falls within the same category.’

At the end of this discussion, we will thence discover that even incidents
that take place during the most ordinary weather may be held as caused by sea
perils and the condition of weather can no longer be considered as a prime test
in determining a loss by perils of the sea. As Lord Wright, in delivering the
judgements of the Privy Council, in Canada Rice Mills v Union Marine and
General Insurance said, ‘There are many contingencies which might let the
water into the ship besides a storm …’42

From the decisions of a number of cases illustrated above, it seems that,
the condition of weather at the time of the loss no longer plays an important

40 Halsbury’s Laws of England, Vol 25, 4th Ed, 1994, p 94.
41 (1887) 12 App Cas 503, at p 509.
42 [1941] AC 55, at p 68. Lord Halsbury, in Hamilton v Pandorf (1887) 12 App Cas 518, at p
524, previously opined that any accident that should do damage by letting in seawater into the
vessel should be one of the risks contemplated under heading perils of the sea. Lord Bramwell
enchantingly illustrated at p 527 that… ‘An attempt was made to show that a peril of the sea
meant a peril of what I feel inclined to call the sea’s behaviour or ill-condition. But that is met by
the argument, that if so, striking on a sunken rock on a calm day, or against an iceberg, and
consequent foundering, is not a peril of the sea or it’s consequences.’
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part in the operation of a sea peril. There are cases where losses that took place
during the most favourable weather were held to be occasioned by perils of the
sea43. It certainly does not take forceful thunderstorms and violent waves to
fall under the term. Lord Wright, in his judgement in Canada Rice Mills Ltd v
Union Marine and General Insurance Co44, affirmed the fact by saying:

‘It cannot be predicted that where damage is caused by a storm,
even though it’s incidence or force is not exceptional, a finding of
loss by perils of the seas may not be justified.’

His Lordship further quoted and approved the findings of Lord Herschell
in The ‘Xantho’45 who was strong of the view that no exceptional violence of
weather is necessary to constitute a peril of the seas. A persuasive decision by
Mason J in an Australian case of Skandia Insurance Co v Skoljarev can also
be taken into consideration where he decided that the old view which required
the presence of extraordinary action of winds and waves has now been quite
discredited46. In a more recent case of JJ Lloyd Instruments Ltd v Northern
Star Insurance Co Ltd (The ‘Miss Jay Jay’)47, Mustill J explained that the
adjective ‘ordinary’ qualifies the word ‘action’ and not ‘winds and waves’.
Therefore, even the ‘ordinary winds and waves’ can qualify as perils of the
sea.

43 For eg Mountain v Whittle [1921] AC 615. An explicit example of where a peril of the sea
would have occurred even though the weather, during which the incident took place, was perfectly
fine. In this case, the influx of water through leaky seams above the water line occasioned by a
breast wave caused by the towing of the vessel was held to be a peril of the sea even though the
water was smooth and the towage was properly performed. The best illustration can be seen in
the case of Hamilton v Pandorf where the loss to the cargo of rice had nothing at all to do with
the condition of the weather during the voyage. The cause of the loss was held to be due to the act
of the rats that had gnawed a hole on a pipe from the sea leading to the bathroom, which had let
the sea water to escape and eventually spoil the cargo of rice. See also the discussion by Susan
Hodges, The Law of Marine Insurance, 1996, p 176.
44 [1941] AC 55, at p 76.
45 (1887) 12 App Cas 503.
46 [1979] 142 ALR 375.
47 [1987] 1 Lloyd’s Rep 32.
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Action of the sea

Another important point denoting the term ‘perils of the sea’ is that it refers to
a danger caused by the action of the sea where no human force can make any
imprint on it. From the various decisions, it has been found that no human
action will actually affect the operation of a sea peril. The decision of the Privy
Council in the Canada Rice Mill v Union Marine and General Insurance48 is
an excellent example where it was held that the action taken by the crews to
cover the ventilators of the hold where the rice were kept, for the purpose of
preventing the incursion of sea water leading to the heated condition of the
rice, was indeed a peril of the sea. The intervention of human action during the
happening of a sea peril, in this case, did not affect the action of the sea, ie the
heavy storm, from becoming the proximate cause.

In a much earlier case, ‘The Thrunscoe’49, where a cargo of oats and
maize had been damaged by the closing of the ventilators owing to heavy
weather, perils of the sea and not the action of closing the ventilators was held
as the cause. In both these cases, the court upheld the severity and exceptional
condition of the weather at sea as the proximate cause of the losses, which had
led to the closing of the ventilators by the crews of both vessels. Peril of the sea
is one range of perils where no human force can affect nor guard against it.

48 [1941] AC 55. In a bill of lading case of Hamilton v Pandorf (1887) 12 App Cas 518, the claim
made was against the owner of a ship by the owner of the cargo of rice on board the ship, which
was spoiled by sea water escaped from a hole gnawed by rats in a pipe connecting the bathroom
with the sea. Lord Halsbury LC pronounced his judgment at p 524.in the following words…
‘One ought, if it is possible, to give effect to all the words that the parties have used to express
what this bargain is. And I think in this case it was a danger, accident, or peril, in the contemplation
of both parties, that the sea might get in and spoil the rice. See also Lord Watson’s judgment at p
525, who was adamant that the meaning of ‘perils of the sea’ is the same whether the term
appears in a policy of marine insurance or in a charterparty or in a bill of lading, said in his
concurring judgement as follows ‘…But in the case where rats make a hole, or where one of the
crews leaves a port-hole open, through the sea enters and injures the cargo, the sea is the immediate
cause of mischief, and it would afford no answer to the claim of the insured to say that, had
ordinary precaution been taken to keep down vermin, or had careful eyes been employed, the sea
would not have been admitted and there would have been no consequent damage.’ In the same
case, Lord Bramwell firmly held at p 527 that ‘The damage was caused by the sea in the course
of navigation with no default in anyone.’
49 [1897] P. 301.
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In an American case of Garrigues v Coxe50, it was held that a leak caused
by the gnawing of rats, without the negligence of the ship owner, was a risk
falling under the term ‘perils of the sea’. In both these cases, even though with
the absence of any unordinary weather or forceful winds, the losses were held
to be occasioned by perils of the sea because it was the sea that caused the
damage, ie the sea water. As Lord Herschell, in the earlier case of Hamilton v
Pandorf, pointed out:

‘…Taking the facts of this case as I have stated them, I entertain
no doubt that the loss was one which would in this country be
recoverable under a marine policy, as due to a peril of the sea. It
arose directly from the action of the sea. It was not due to wear
and tear, nor to the operation of any cause ordinarily incidental to
the voyage and therefore to be anticipated. And in as much as it
was not the result of any act or default on part of the ship owner
or his crew, I think, for the reasons I have given in my opinion in
the case already alluded to, that it is within the exception in the
bill of lading.’51

The word ‘action of the sea’, in this case, ie the incursion of the sea water
itself renders the damage to the rice as caused by a peril of the sea. The choice
of the word itself reflects the less stringent approach by the House of Lords in
interpreting the term ‘perils of the sea’. This decision was further explained
and the scope of ‘action of the sea’ was narrowed down in Patterson v Harris52

where it was held that to constitute a peril of the sea, the sea and salt water
must be the destroying agent. In other words, a mere existence of a hole gnawed
by rats, if not supplemented with the incursion of seawater, does not give rise
to a claim by peril of the sea. The question of whether such a loss by perils of
the sea may be affected by the fact that the loss would not have happened but
for the negligence of the master or crew of the vessel is no longer relevant.
Regardless of whether there appears to be negligence or not, the claim by
perils of the sea will succeed provided the sea and salt water is the destroying

50 1 Binney, Penn., 592.
51 Hamilton v Pandorf (1887) 12 App Cas 518 at p 530.
52 (1861) 1 B & S 336.
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agent. From the wordings of s 55(2)(a), it may now be settled that such loss is
caused proximately by perils of the sea and only remotely by the negligence or
unskillfulness of the master or crew53.

Based upon the above discussion, it may be justified to say that in the operation
of a sea peril, the action of the sea is important where the sea and the seawater,
in certain cases, must be the destroying agent to a particular loss. However,
such operation of the sea peril will not be affected by any human action.

Incidental to the course of navigation

It has also been established that not every casualty or accident that takes place
on a ship at sea can simply be categorised as a peril of the sea. In order to
qualify as a sea peril, the happening leading to the loss must be one that takes
place in the course of navigation and incidental to the navigation. In Thames
and Mersey Marine Insurance Co v Hamilton, Fraser & Co, Lord Bramwell
suggested a tentative definition of a peril of the sea as:

‘Every accidental circumstance not the result of ordinary wear
and tear, delay, or of the act of the assured, happening in the
course of navigation of the ship, and incidental to the navigation,
and causing loss to the subject matter of insurance.’54

In this case, a damage was done to a donkey engine used in pumping
water into the main boilers, owing to a valve being closed forcing water into
the air-chamber of the pump and consequently split it open. It was held that the
damage was not due to the insured perils of the sea or the general words ‘all
other perils, losses, and misfortunes that have or shall come to the hurt, detriment
or damage of the subject matter of insurance’, even though the incident took
place on board a ship. His Lordship further approved the definition laid down
by Lopes J in Pandorf v Hamilton, which reads that damage from a peril of the

53 Ivamy, Chalmer’s Marine Insurance Act, 1906, 10th Edition, 1993, p 79.
54 (1887) 12 App Cas 484, at p 492.
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sea is damage to goods in a seaworthy ship caused by the action of the sea
during transit that is not attributable to anybody’s fault. His Lordship went on
to summarise the definition of perils of the sea in the following words, ‘All
perils, losses and misfortunes of a marine character, or a character incident to
a ship as such.’55

This case is an instance where the House of Lords attempted to define the
meaning of perils of the sea, and with the view that the bursting of the donkey
engine would have happened even on land and the nature of the damage itself
is not of a marine character alone, the court decided that the loss was not one
of perils of the sea neither of the general words. In addition to the above
definition, Buckley LJ in the case of Stott (Baltic) Steamers v Marten56 laid
down another definition for the term, ie ‘A peril to which the assured would not
be exposed if his adventure was not a marine adventure.’57

After looking into the strong dispositions by the courts as discussed above,
we cannot thereafter dispute the fact that not all accidents or casualties occurring
at sea can be generalised as perils of the sea. The requirement of ‘incidental to
the navigation of the ship’ has been proven, in light of the above authorities, as
vital in classifying a sea peril. In a Malaysian case, Pana Vana Letchumanan
Chettiar v The Jupiter Insurance Co58, Home J profoundly said to this effect:

‘Washing deck is incidental to the navigation, for ships must be
kept clean and the decks need to be wetted down. It is a wooden
deck, and as the master has described, must periodically be

55 Ibid.
56 (1914) 19 Com Cas 438; affd [1916] 1 AC 304, HL.
57 Ibid, at p 439. Lord Herschell laid down a very interesting point in ‘The Xantho’ (1887) 12 App
Cas 503, when he proclaimed at p 509, as follows, ‘I think it clear that the term ‘perils of the sea’
does not cover every accident or casualty which may happen to the subject-matter of the insurance
on the sea. It must be a peril ‘of’ the sea. Again, it is well settled that it is not every loss or damage
of which the sea is the immediate cause that is covered by these words. They do not protect, for
example, against the natural and inevitable action of the winds and waves which results in what
may be described as wear and tear. There must be some casualty, something which could not be
foreseen as one of the necessary incidents of the adventure. The purpose of the policy is to secure
an indemnity against accidents which may happen, not against events which must happen.’
58 [1939] MLJ 39.
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scrubbed and holystoned … I therefore find that the damage had
been caused by a peril of the sea.’

The new definition of ‘Perils of the Sea’?

Finally, ensuing from the above discussions, a new and revised definition may
now be presented. Thus, in determining what falls under the criterion ‘perils of
the sea’, the following conditions must be present:

a) The term ‘peril’ gives meaning that it must be accidental and fortuitous59.
Lord Herschell, in his famous judgement in ‘The Xantho’, enchantingly
ruled that ‘[t]he purpose of the policy is to secure an indemnity against
accidents which may happen, not against events which must happen.’60

This point, however, is open to criticism especially when it involves a
claim by an innocent insured third party in scuttling cases because a
wilful act of the person in charge of the ship may not be coupled with the
intention and knowledge of the insured. A clear example can be seen in
the case of P Samuel & Co Ltd v Dumas61 where the assured was denied
his right of recovery as an innocent mortgagee when the vessel was
scuttled by the master with the connivance of the owner.

59 E R Hardy Ivamy, Chalmer’s Marine Insurance Act 1906, 1994, p 172.
60 (1887) 12 App Cas 509. The ancient case of Magnus v Buttermer (1852) 11 CB 876 can
amplify this point where the insured ship was damaged in the harbour as a result of taking the
ground on the natural falling and rising of the tide. The court held that as there was nothing
unusual, no peril and no accident leading to the damage, it was a loss by perils of the sea but by
the ordinary wear and tear of the vessel itself.
61 [1924] AC 431, HL. Lord Sumner presented a very interesting judgment at p 469, by saying
that as far as an innocent mortgagee and cargo-owner is concerned, the acting of scuttling by the
master or crew of the ship is fortuitous and unexpected. The question whether the act of scuttling
was connived by the owner is irrelevant because the claim is by the mortgagee, who plays no part
at all in the navigation of the ship. In another interesting judgment, Mustill J in ‘The Miss Jay
Jay’ [1985] 1 Lloyd’s Rep. 271 commented that, in the older form of words, the word ‘accidental’
used in the policy makes explicit what is implicit. Thus, for a loss covered under perils of the sea
to be recoverable, the element of ‘fortuity’ must be present. The decision of Home J in Pana
Vana Letchumanan Chettiar v The Jupiter Insurance Co [1939] MLJ 39 must be seriously
taken into consideration where it was held that the damage to the insured cinematograph films
was caused by perils of the sea because such damage was one that is not anticipated even with the
ordinary use of a hose pipe in washing the deck.
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b) The expression is ‘peril of the sea’ and not ‘peril on the sea’62. Since
incidents taking place on board a ship cruising at sea cannot be simply
categorised as perils of the sea, the judgment of Lord Herschell in The
‘Xantho’ must be highlighted, in which he said:

‘I think it clear that the term ‘perils of the sea’ does not cover
every accident or casualty which may happen to the subject-matter
of the insurance on the sea. It must be a peril ‘of’ the sea. Again,
it is well settled that it is not every loss or damage of which the
sea is the immediate cause that is covered by these words.’63

The term ‘perils of the sea’ does not necessarily cover all accidents or
casualties that take place at sea. For instance, the risk of capture, seizure or
fire which may happen during a particular voyage will not be automatically
covered as sea perils and must therefore be expressly stated in the policy in
order to be covered.64

62 E R Hardy Ivamy, Chalmer’s Marine Insurance Act 1906, 1994, p 172.
63 (1887) 12 App Cas 503, at p 509. In another stimulating decision, Lord Bramwell in Thames
and Mersey Marine Insurance v Hamilton, Fraser & Co (1887) 12 App Cas, 498 observed, at p
493, in the following words, ‘The damage to the donkey engine was not through its being in a
ship or at sea. The same thing would have happened had the boilers and engines been on land.
The sea, waves and waves had nothing to do with it.’
64 See also Stott Steamers Ltd v Marten [1916] AC 304 where Lord Atkinson laid down an
interesting account to this point, at p 311, in the following words, ‘A peril whose only connection
with the sea is that it arises on board ship is not necessarily a peril of the sea nor a peril ejusdem
generis as a peril of the sea. The breaking of the chain of the crane, or of a shackle of that chain,
if overloaded or subjected to too severe strain, is not more maritime in character when it occurs
on land.’ Another important case to illustrate this point can be found in the case of Grant, Smith
& Co v Seattle Construction and Dry Dock Co [1920] AC 162 where it was found that the sea,
wind and wave has to playa part in causing a loss by perils of the sea. Lord Buckmaster, after
acknowledging the fact that it was not desirable to attempt to define too exactly a ‘peril of the sea’
laid down his ruling, at p 171, as follows, ‘… it is some condition of sea or weather or accident of
navigation producing a result which, but for these conditions would not have occurred.’ The
decisions reached in the above cases were different from ‘The Stranna’ [1938] P. 69 where the
court held that since the heeling of the ship could not have happened on land, the loss was caused
by perils of the sea. The court, in holding so, based it decision also on the founding that such
heeling of the ship was wholly unexpected and was just an accident. The same decision can also
be found in a recent case of ‘The La Pointe’ [1991] 1 Lloyd’s Rep 89 where it was held that as
the ship sank as a consequence of the ingress of sea water into the ship, which could not have
occurred on land, the accident was by perils of the sea.



74

The Journal of the Malaysian Bar

(2003) XXXII No 1Perils of the Sea: A Conclusine Definition?

Conclusion

This attempt to revise and to come up with a new definition to the term ‘peril of
the sea’ may be useful in actually outlining the parameters of perils of the sea.
In order to ascertain what sort of perils fall under this most commonly covered
range of risk in marine insurance, the conclusive meaning of the term is deemed
pertinent. In defining ‘perils of the sea’ and ascertaining whether a particular
peril qualify as such, it is extremely important to always bear in mind the two
conditions proposed by Ivamy above; firstly, that such peril must be accidental
and fortuitous and secondly, that it must be ‘of the sea.’
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NATIONAL SECURITY AND
CONSTITUTIONAL RIGHTS
The Internal Security Act 1960

RAMDAS TIKAMDAS∗

The Malaysian Constitution is in a sense unique because it was born during
a state of Emergency on 31 August 1957, a consequence of the commu-

nist insurgency that lasted from 1948 to 1960. The British ruled Malaya from
1948 – 1957 under an emergency proclamation issued on 13 July 1948. This
proclamation continued through independence and was ended only on 29 July
1960.

Consequently the usual constitutional guarantees in respect of fundamental
liberties that one would normally expect in a constitution of an independent
nation came to be subjected to the overhanging dark cloud of special emergency
powers and powers against subversion. Since independence, these special powers
have in fact become tighter and wider in scope arising from a series of
constitutional amendments. These have had the effect of curtailing fundamental
liberties and human rights according to international standards.

Article 150 – Emergency (Overlapping Emergencies)

In fact for the major part of its post-independence period, the nation has existed
under a continuous state of Emergency except for the period 1960 to 1964.
More curiously, the nation now exists under four overlapping Proclamations
of Emergency.

The first of the currently subsisting proclamation was made on 3 September
1964 due to the confrontation with Indonesia; the second on 14 September
1966 in the state of Sarawak to deal with the political crisis that arose from the

∗  BA (Hons) (Mal); LL.B (Hons) (Lond.); LL.B (Hons) (Melb.); Advocate & Solicitor; President
of the National Human Rights Society (HAKAM); Commissioner for Oaths; Mediator - NADR,
US, UK.
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National Security and Constitutional Rights:

The Internal Security Act 1960

efforts of the federal government to replace the Chief Minister of Sarawak; the
third on 15 May 1969 due to racial riots; and the fourth on 8 November 1977
in the state of Kelantan, again to deal with a political crisis caused by the effort
of the party in power at the federal level to impose on the state a Chief Minister
of its own choice.

Article 150(2) of the Constitution brought about by an amendment in
1981 confers upon the Yang di Pertuan Agong:

‘the power to issue different Proclamations on different grounds
or in different circumstances, whether or not there is a Procla-
mation or Proclamations already issued ... and such Procla-
mation or Proclamations are in operation’.

Two or more proclamations may therefore validly overlap. It is necessary
for Parliament to specifically annul a Proclamation of Emergency and till then,
the state of Emergency would subsist and the laws promulgated under it would
continue to apply.

In the first Report by the Human Rights Commission of Malaysia
(‘SUHAKAM’) to Parliament, the Commission expressed its serious concern
that none of these four proclamations have been revoked resulting in a ‘perpetual
state of emergency’ which ‘enables the Government to promulgate emergency
regulations even though both Houses of Parliament are sitting and the events
that occasioned the states of emergency had come to pass’1.

The emergency regulations which are still invoked and applied are the
Emergency (Essential Powers) Ordinance 1969; the Essential (Security Cases)
Regulations 1975 (ESCAR) and the Emergency (Essential Powers) Act 1979.
These undoubtedly constitute a blot on our system of parliamentary democracy.

Article 149 – Special powers against subversion

The Article 149 Special Powers Against Subversion permit the violation of

1 Annual Report 2000 of the Human Rights Commission of Malaysia (‘SUHAKAM’), p 14.
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fundamental rights contained in Articles 5 (relating to personal liberty), 9 (re-
lating to prohibition of banishment and freedom of movement), 10 (relating to
freedom of speech, assembly and association) and 13 (relating to rights of
property).

These powers which curtail fundamental liberties are triggered by the
simple expedient of a magical incantation in the form of a ‘recital’ in an Act of
Parliament that ‘action has been taken or threatened by any substantial body
of persons, whether within or outside the federation’ to cause fear of subversion2.

‘Subversion’ has been defined in Article 149 (1) to refer to the following:
causing people to fear organised violence; exciting disaffection against the
government; promoting feelings of ill-will between classes of the population in
such a way as is likely to cause violence; procuring alteration, otherwise than
by lawful means of anything by law established; prejudicing the maintenance
of any supply or service to the public; or causing prejudice to public order or
national security.

2 Constitution, Article 149.
(1) If an Act of Parliament recites that action has been taken or threatened by any substantial
body of persons, whether inside or outside the Federation -
(a) to cause, or to cause a substantial number of citizens to fear, organised violence against persons
or property; or
(b) to excite disaffection against the Yang di-Pertuan Agong or any Government in the Federa-
tion; or
(c) to promote feelings of ill-will and hostility between different races or other classes of the
population likely to cause violence; or
(d) to procure the alteration, otherwise than by lawful means, of anything by law established; or
(e) which is prejudicial to the maintenance or the functioning of any supply or service to the
public or any class of the public in the Federation or any part thereof; or
(f) which is prejudicial to public order in, or the security of, the Federation or any part thereof,
any provision of that law designed to stop or prevent that action is valid notwithstanding that it is
inconsistent with any of the provisions of Article 5, 9, 10 or 13, or would apart from this Article
be outside the legislative power of Parliament; and Article 79 shall not apply to a Bill for such an
Act or any amendment to such a Bill.
(2) A law containing such a recital as is mentioned in Clause (1) shall, if not sooner repealed,
cease to have effect if resolutions are passed by both Houses of Parliament annulling such law,
but without prejudice to anything previously done by virtue thereof or to the power Parliament to
make a new law under this Article.
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It is evident that this definition of subversion ‘is of such a broad catch-all
nature that even vigorous criticism of official polices, industrial action like
strikes and call to taxpayers to withhold payment could conceivably fall within
the parameters of subversion. Only the good sense of those in power is a
safeguard against overzealous use of the law’s omnipotence’3.

It is Article 149 which is the parent of preventive detention laws such as
the Internal Security Act 1960 (ISA) and the Dangerous Drugs (Special
Preventive Measures) Act 1985. The other law which provides for preventive
detention is the Emergency (Public Order and Prevention of Crime) Ordinance
1969. This paper will deal specifically with the ISA.

The Internal Security Act 1960 (‘ISA’)

Under this law the Minister of Home Affairs may detain a person for a period
not exceeding two years (and renewable for two year periods indefinitely) on
the suspicion or belief that the detention of that person is necessary in the
interest of public order or security. Further, no grounds need to be given by the
Minister for the initial order or the extension4. It is significant to note that in
law this is an executive detention order and not a detention pursuant to a judicial
decision.

This is underscored by the highest judiciary in the land which pronounced
‘the ISA is a peculiar law, and is peculiar to our country’ and further that the
‘judges in the matter of preventive detention relating to the security of the
Federation are the executive’.

This judicial abdication was pronounced in the hallmark case of Theresa
Lim Chin Chin & Ors v Inspector General of Police (1988) 1 MLJ 293. The
appellants were detained in a police crack-down code-named ‘Operation Lalang’

3 Prof Dr Shad Saleem Faruqi, ‘Special Powers Legislation And The Courts’, paper presented at
the 11th Malaysian Law Conference, 2001.
4 The Federal Court recently held in Gurcharan Singh v Minister of Home Affairs (unreported)
that no grounds are required for the initial two year detention and subsequent renewals.
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and were among the 106 citizens including the leader of the Opposition, Members
of Parliament, civil-society advocates, academicians, social workers and
religious leaders who were put away by executive action in one of the largest
and widest ISA swoops in independent Malaysia, marking one of the darkest
episodes in the chapter of human rights abuses in the country.

This case gave life to the ghost of Liversidge v Anderson (1942) AC 206
and affirmed that it is not the function of the court to review the discretionary
executive decision and the grounds upon which they came to the belief that it
was necessary or desirable to hold a person in detention for national security.

In fact, the court extended the haunt of the ghost from the Ministerial
detention order under s 85 to the initial police power of arrest and detention
under s 736. It held that both the initial police arrest and detention ‘pending
enquiries’ and the final ministerial detention could not be separated. Its reasons
may be summarised by referring to this passage in the judgment:

‘Looking at the provision relating to preventive detention, we
cannot see how the police power of arrest and detention under s
73 could be separated from the ministerial power to issue an order
of detention under s 8. We are of opinion that there is only one
preventive detention and that is based on the order to be made by
the Minister under s 8. However, the Minister will not be in a
position to make that order, unless information and evidence are

5 Section 8 ISA.
(1) If the Minister is satisfied that the detention of any person is necessary with a view to preventing

him from acting in any manner prejudicial to the security of Malaysia or any part thereof or to
the maintenance of essential services therein or to the economic life thereof, he may make an
order (hereinafter referred to as a detention order) directing that that person be detained for
any period not exceeding two years.

6 Section 73(1) ISA.
(1) Any police officer may without warrant arrest and detain pending enquiries any person in

respect of whom he has reason to believe:
(a) that there are grounds which would justify his detention under s 8; and
(b) that he has acted or is about to act or is likely to act in any manner prejudicial to the

security of Malaysia or any part thereof or to the maintenance of essential services therein
or to the economic life thereof.
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brought before him, and, for this purpose, the police is entrusted
by the Act to carry out the necessary investigation and, pending
inquiries, to arrest and detain a person, in respect of whom the
police have reason to believe that there exists grounds which would
justify the detention of such person under s 8. There can be no
running away from the fact that the police power under s 73 is a
step towards the ministerial power of issuing an order of detention
under s 8, which the Attorney-General referred to as the initial
stage in the process leading to preventive detention.’

Before we discuss some of the consequences of allowing the executive to
be the judge of national security without judicial supervision, we will consider
the scheme of detention under the ISA.

Detention pending enquiries

The first stage is a detention pending enquiries by the police under s 73. This
usually lasts for 60 days which is the maximum period permissible under that
section. During that time the detainees are housed in gazetted cells and denied
access to lawyers and family members for such period as the police deem fit.

The Right to Counsel

In Theresa Lim, the Supreme Court asked itself the question: ‘When should a
detainee arrested under s 73 of the Internal Security Act be allowed to exercise
his right under Art 5(3) of the Constitution to consult a counsel of his choice?’
The court answered characteristically: ‘… The matter should best be left to the
good judgment of the authority as and when such right might not interfere with
police investigation.’

This issue has visited the courts again when in another recent crackdown,
the police arrested and detained seven reformasi activists under s 73(1) of the
ISA. This time there were two conflicting decisions of the High Court.
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In Mohamad Ezam v Inspector General of Police (2001) 2 MLJ 481, the
court found itself bound by the Theresa Lim case and dismissed the applicant’s
habeas corpus motion on the grounds inter alia that police action in denying
the applicant legal access was in accordance with law and the test to determine
the validity of detention was subjective both for the initial police detention and
the subsequent ministerial order. This case went on appeal to the Federal Court.

In Abdul Ghani Hassan v Ketua Polis Negara (2001) 2 MLJ 689, the
Learned Judge declined to abdicate. He held that: ‘... Since the day of arrest,
the lawyers engaged by the families, have been denied access. Such a denial is
not only cruel, inhuman and oppressive, it is also a blatant violation of the
applicants’ constitutional rights under Art 5(3) of the Constitution which
stipulates:

“Where a person is arrested he shall be informed as soon as may
be of the grounds of his arrest and shall be allowed to consult and
be defended by a legal practitioner of his choice …”

… Now, if the applicants truly believe that they have done no wrong at all
and that from their standpoint they have been framed or persecuted, how are
they to present their case in the best possible manner if they are not allowed
access to counsel? This denial to counsel is not only unjust: it also makes a
mockery of the right to apply for habeas corpus as guaranteed by Art 5(2) of
the Constitution’.

This is formidable reasoning and resounding justice. Unfortunately, the
Federal Court in the Mohammed Ezam case has recently decided in its judgment
on 6 September 2002 that the test propounded by the Theresa Lim Case, ie the
‘good judgment of the authority as and when such rights might not interfere
with police investigation’ would apply. The Federal Court did however say
that ‘to stretch that denial throughout the duration of the 60-day period makes
a mockery of Art 5(3)’ but again went on to say that ‘A complaint by a person
while under lawful detention that he has been refused access to counsel ... will
not have the effect of rendering his detention unlawful ...’7 To say the least, the
current position appears to be one of confusion. Are the police obliged to give
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the detainees the right to legal counsel on the 2nd or 59th day and if access is
denied throughout what happens? Nothing. The detention remains lawful.

Right of Detainees to be present during habeas corpus
hearing

Another burning issue is whether detainees have the right to be present at the
hearing of their habeas corpus motions. The Learned Judge in the Abdul Ghani
case ruled that by virtue of Cl (2) of Art 5 of the Federal Constitution, the right
to apply to the High Court for a writ of habeas corpus was not merely a legal
right, but also a constitutional right available to any person who believes that
he has been unlawfully detained. Since the right is a constitutional right, he has
every right to be present in court at the hearing of his application8.

However in the morning of that day, before the applicants could be
produced, the Attorney-General sought for and obtained a stay from the Federal
Court of the ‘notice to produce’ the applicants. The Federal Court subsequently
reversed the Learned Judge’s ruling on the primary argument that ‘As the
proceedings are to be by way of affidavit evidence, it implies, therefore that
there would be no legal right for a detained person to be produced at the hearing
of the habeas corpus proceeding … In other words, no oral evidence is required
in the habeas corpus proceeding and the issue of the detainee being prejudiced
would not arise. He had the benefit of counsel’9.

One may ask of what benefit can counsel be if they are denied access to
their client and have to take instructions only from the family members, who
themselves are denied access!

7 Mohamad Ezam v Inspector General of Police (Federal Court Case No 05-8-2001, unreported),
judgment of Siti Norma Yaakob, FCJ.
8 Abdul Ghani Haroon v Ketua Polis Negara (2001) 6 MLJ 203.
9 Ketua Polis Negara v Abdul Ghani Haroon (2001) 4 MLJ 11 at 18.
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Importance of Affidavits by detainees

In fact, in the Mohamad Ezam case which went on appeal to the Federal Court
(by which time the detainees were no longer under police custody as the Minister
had ordered them to be detained under s 8 of the ISA), the detainees applied for
and obtained leave to file Affidavits which were not available in the High Court
because access to Counsel was denied. Upon leave being granted, they filed
Affidavits which disclosed that police investigations and interrogation during
the 60-day detention had nothing to do with national security.

They were on10:

(a) political views;
(b) involvement in creating turmoil/disturbances;
(c) Dato Seri Anwar Ibrahim sexual activities;
(d) opposition parties and their leaders;
(e) sexual allegation;
(f) street demonstration;
(g) Lunas by-elections;
(h) source of funding of Keadilan.

Based on their new Affidavits filed in the Federal Court, the court held that
the arrest and detention by the police was mala fide in that it was ‘not for the
dominant purpose of s 73, ie to enable the police to conduct further investigation
regarding the appellant’s acts and conduct which are prejudicial to the security
of Malaysia, but merely for intelligence gathering which is unconnected with
national security’11.

The Federal Court thereupon issued the writ of habeas corpus for the
appellants to be set at liberty and be released.

10 Mohamad Ezam v Inspector General of Police (Federal Court case No 05-8-2001, judgment
of Mohamed Dzaiddin, CJ) (Unreported).
11 Ibid.
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Academic habeas corpus

Then came the bombshell. The Federal Court ruled that because the habeas
corpus was issued in respect of the police arrest and detention under s 73 and
the detainees were currently detained pursuant to the Ministerial Order under s
8, they could not be set free. Counsel were advised to file for a fresh habeas
corpus motion in respect of the Ministerial Order of two year detention.

This decision has sparked outrage in civil society and in legal circles. The
argument is that the Theresa Lim formulation of the inextricable link between
s 73 and s 8 would mean that the ministerial order being the fruit of the poisonous
tree is contaminated and the continued detention must be bad in law.

However the Federal Court in Mohd Ezam held that ‘although s 73(1) and
s 8 are connected they can nevertheless operate quite independently of each
other under certain circumstances. Section 8 is not necessarily dependent on s
73(1) and vice versa. In the circumstances, it cannot therefore be that they are
inextricably connected’12. By that logic, the detainees remain in detention under
the ISA although their arrest and detention under the Act have been held to be
mala fide and an abuse and misuse of the Act!

The Ministerial s 8 Order

The second stage of detention under s 8 relating to the ministerial order is
subject to s 8B(l) of the ISA which deals with the ouster of the jurisdiction of
the courts. It reads:

‘There shall be no judicial review in any court of, and no court
shall have or exercise any jurisdiction in respect of, any act done
or decision made by the Yang di Pertuan Agong or the Minister in
the exercise of their discretionary power in accordance with this
Act save in regard to any question on compliance with any

12 Mohamad Ezam v Inspector General of Police (Federal Court Case No 05-8-2001, judgment
of Steve Shim Lip Kiong, CJ (Sabah & Sarawak))(Unreported)
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procedural requirement in this Act governing such act or decision’.

Hence we are back to Liversidge v Anderson and the subjective satisfaction
of the Minister who needs give no grounds.

The Advisory Board

The third stage provides for representations to the Advisory Board against the
detention order pursuant to s 11. Sections 12 and 13 provide respectively that
the Advisory Board shall make their recommendation to the Yang di Pertuan
Agong and that the Advisory Board shall conduct a review of the detention at
least once every six months. Section 14 provides that the Advisory Board shall,
subject to s 16, have all the powers of a court for summoning and examination
of witnesses and production of documents.

However s 16 provides that: ‘Nothing in this Chapter or in any rules made
thereunder shall require the Minister or any member of an Advisory Board or
any public servant to disclose facts or to produce documents which he consid-
ers it to be against the national interest to disclose or produce’.

Abuse of the ISA

The history of the ISA is replete with abuse and misuse and questions have
been raised whether the ISA is a shield against terrorism or is in fact an
instrument of oppression. The Parliamentary debates in the Dewan Rakyat in
June 1960 reflect that the ISA was enacted for the sole purpose of fighting the
communist insurgency and it was intended as a temporary measure until that
threat was removed. In fact that threat has been removed since the Malaysian
Communist Party laid down its arms and gave up its struggle officially after
the signing of the Bangkok Accord on 24 December 1989.

It is a notorious fact that the ISA has been invoked and applied to
circumstances and occasions not contemplated when the statute was enacted.
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For example in the recent past the ISA has been invoked or threatened to
be invoked in respect of those alleged to have spread rumours, forged passports,
cloned hand phones, breached copyrights, counterfeited coins and documents.
There is significant body of public opinion that the ISA has persistently been
used to stifle legitimate opposition and silence lawful dissent13.

One grotesque example of its abuse can be seen in the case of Dr Munawar
Aness who was arrested under the ISA in 1998 ostensibly for matters relating
to national security but was then speedily charged for an offence under s 377D
of the Penal Code for gross indecency, leaving the public stunned and puzzled
as to how an alleged act of sodomy can be seen as a matter of national security
to justify an arrest under the ISA14.

Another instance of abuse was the case of Anwar, the former Deputy
Prime Minister. He was arrested in his home on 20 September 1998 by the
Police Special Task Force with balaclava and an armoury of fire-power as if
they were storming a terrorist fortress. He was not initially arrested under the
ISA but his detention was subsequently converted into an ISA detention in the
middle of the night, which meant that the police did not have to produce him
before the Magistrate the next morning as stipulated in Art 5(4) of the
Constitution. It is now public knowledge that in fact, in the middle of the night
he lay in his cell bloodied and bludgeoned by the hand of the Chief of Police.
We have to question whether in this instance the ISA was actually invoked as
an instrument of state terror to cover up a crime perpetrated by the Chief of
Police15.

We also cannot ignore the very credible first party accounts of the brutal
manner in which the ISA has been used as an instrument of torture. One only
has to refer to the Affidavit of Yeshua Jamaluddin filed for his habeas corpus

13 Memorandum on the Repeal of Laws relating to Detention without Trial by the Malaysian Bar
to the Prime Minister dated 10 December 1998.
14 S Sothi Rachagan, Human Rights and the National Commission, Kuala Lumpur: HAKAM,
1999, p 115.
15 Ibid, p 115.
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hearing in October 198816, the shocking disclosure in Parliament in March
1989 by the former Sarawak State Assemblyman Abdul Rahman Hamzah17

and the more recent Affidavit by Dr Munawar Anees in 199818, to name only
some examples. Any honest and objective inquiry into the ISA cannot simply
ignore these travesties and inhumanities committed in the name of national
security. Recent attempts by the executive to justify the continued use of this
unjust law as a shield against ‘terrorism’ are less than convincing considering
that in recent history the ISA has been seen by a large cross-section of society
as an instrument of state terror.

16 Yeshua Jamaluddin was detained for being a Malay Christian convert. His affidavit at his
habeas corpus hearing in October 1988 read: ‘I was not allowed to sleep for days at a stretch and
was warned that I would not get any food if I did not cooperate. One Inspector Yusoff also
threatened to disturb my girlfriend if I did not give any information. I was assaulted by Inspectors
Yusoff, Zainuddin, Ayub and another officer on a number of occasions. On one occasion I was
knocked to the ground and injured my back. Since then, I have been passing blood in my urine
and have been suffering from pains in my lower back constantly... On another occasion during
interrogation, Inspector Yusoff forced me to strip naked and to enact the crucifixion of Jesus
Christ. Inspector Yusoff also forced me to crawl on the floor in a naked state ... A police constable
forced me to stand on one leg with both my arms outstretched holding my slippers. He made me
remain in this position for two hours. He then called in a woman constable and her young daughter
and asked them to look at me saying, ‘This Malay is not aware of who he is. He changed his
religion. He has no shame!’ (Kua, K S, ‘445 Days Behind The Wire’, Oriengroup 1999: 194)
17 The March 1989 sitting of the Malaysian Parliament heard this disclosure of torture inflicted
on Abdul Rahman Hamzah, a former Sarawak State Assemblyman: ‘I was tortured by various
means ...at anyone time there were always three officers present but on one occasion, seven
officers tortured me by kicking, punching, slapping and by hitting me with broom sticks. I lost
consciousness a few times. I was asked to duck walk, frog jump, crawl all over the room, corridor
and bathroom, urinate like a dog, given the air-condition treatment after a cold shower, forced to
do hundreds of push-ups... A tin was used to cover my head and at the same time the tin was hit
with a stick. The sound of hitting of the tin deafened one’s hearing and cut and bruised my head,
cheeks and ears. This caused my head and upper face to swell. My interrogators would sometimes
lift my body by throttling my throat with their hands and at the same time forcing me up. When
this was done, my throat protruded and saliva would come out of my mouth. At the same time I
was being hit over the cheeks and jaw areas... They twisted my wrist and body round several
times before swinging me violently against the wall. I was forced to do mock sexual acts before
my sneering torturers who also used stretched elastic bands to flick at my ears and nipples... My
head was pushed into a filthy squat toilet bowl while it was flushed repeatedly... I was also poked
with a floor mop used for cleaning the toilet... The interrogators would appear to be possessed by
the devil. When they interrogated me, their lips, hands and fingers would quiver. At times like
this, I was frightened as I felt I was in the hands of people who had lost their reason’. (Ibid)
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The position taken by civil society groups and a significant cross-section
of Malaysian society is that the ISA is a draconian and obnoxious law which
undermines the rule of law and fundamental principles of human rights. Given
its history of oppression and injustice perpetrated in its name, nothing short of
a repeal will satisfy the cause of human rights and the rule of law.

Recommendations

Preventive Detention Laws are a challenge to the rule of law and the Judiciary
has a crucial role in softening the effect of these restrictive laws through
interpretation and application of the principles of justice and equity19. The
latest Federal Court decision of Mohamad Ezam has ameliorated to some extent
the hands-off approach of Theresa Lim but the issuance of the academic habeas
corpus with no judicial bite has serious consequences on the role of the courts
in protecting and upholding the rule of law. It may be perceived as a signal to
the executive that the court’s pronouncements in respect of security laws can
safely be ignored, thus undermining the judiciary’s perceived status as the
ultimate defender of fundamental liberties and human rights against the excesses
of the executive.

18 Dr Munawar Anees’ experience of torture can be seen in his 36-page statutory declaration
which is available on the web (search: Affidavit/Statutory Declaration of Dr Munawar Anees).
Parts of it read: ‘By the end of the second day the long hours of interrogation, the lack of sleep,
and the lack of decent food had left me completely disoriented and exhausted... Lying there
curled up in that foetal position I could only replay in my mind what my captors had repeatedly
drummed into me, the sex acts they asked me to act out the vulnerable person I was in… One of
the four screamed at me to stand up. I did so. All four came from behind the table and surrounded
me in a very aggressive manner as if they were about to assault me. One of them literally had his
face in mine. They all screamed at me, in my ears, loudly again and again and again that I had
(had sexual intercourse) with Anwar. They screamed and screamed and screamed, in my ears, at
my face, at me, again and again, over and over asking me to say ‘yes’ until I gave in and broke
down saying yes, yes. They stopped screaming. That was what they wanted to hear. They were
not interested that it was untrue’. (Kua, K S, ‘The ISA As An Instrument of State Terror’, paper
presented at a Forum on ISA on 25 October 2001).
19 Justice in Jeopardy: Malaysia 2000, Report by a mission comprising representatives of the
International Bar Association, the Centre for the Independence of Judges and lawyers of the
International Commission of Jurists, the Commonwealth Lawyers’ Associations and the Union
Internationale des Avocats; p 89.
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In fact Justice In Jeopardy: Malaysia 2000, a report of a mission by legal
and judicial luminaries concluded that the danger to the rule of law in Malaysia
‘appears to lie in the actions of the various branches of an extremely powerful
executive, which has not acted with due regard for the other essential elements
of a free and democratic society based on the just rule of law. Such due regard
requires both a clear grasp of the concept of the separation of powers and also
an element of restraint by all branches of the executive. These have not always
been evident’20. It concluded that the judiciary should play its role in checking
the demands of executive power with fundamental liberties and human rights.

The report recommended that:

(1) the proclamations of emergency should be revoked or annulled under the
provisions of Article 150(3) of the Constitution;

(2) Article 149 of the Constitution should be repealed;
(3) the ISA and other preventive detention laws should be repealed and rights

of due process guaranteed.

Aftermath of September 11

The September 11 terrorist attack on the US has provided a new impetus to the
use of the ISA in cracking down on alleged terrorist and militant actions in
Malaysia21.

Sixty-three suspected Islamic militants described as members of the
Malaysia Militant Group (KMM) with the alleged object of waging war to
overthrow the government by violent means have been recently detained under
the ISA. On 28 September 2002, the Police announced they were looking for at
least eight more leaders of the KMM. The KMM is alleged to have links with

20 Ibid, p 77.
21 The New Straits Times, 28 September 2002, p 1, 4; The Star, 28 September 2002, p 1, 10;
Malaysiakini, webnews, 27 September 2002. This paper was prepared before the Bali bombing
on 12 October 2002.
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the Singapore-based Jemaah Islamiyah (JI) which is accused of plotting attacks
on western targets in Singapore. JI in turn is believed to be linked to Osama bin
Laden’s al-Qaeda group, blamed for the September 11 attacks.

The Singapore Government, in the week before, announced the arrest of
21 suspected terrorists, 19 of them allegedly JI members, including some who
had allegedly undergone military training at the al-Qaeda camps in Afghanistan.

The government announced that these suspected terrorists were planning
to cripple military and other strategic targets as part of a plan to overthrow the
Malaysian government and create an Islamic State. This was alleged to be the
first step towards their ultimate goal of an Islamic State in Singapore, the
southern Philippines island of Mindanao and Brunei.

In the context of the aftermath of September 11, the question is whether
preventive detention is a necessary evil in our laws to protect democracy. The
argument is that conventional law relying on the concept of deterrence and
punishment is simply irrelevant to combat ‘suicide missions’ and given the
modern weapons of mass destruction which are readily available to terrorist
groups, even one slip-up can devastate a nation. Hence the need for preventive
detention laws for national security.

Even the established democracies such as United Kingdom and Canada
have enacted such laws and other nations such as Australia and Philippines are
in the process of enacting them. The United States responded swiftly with the
Patriot Act 2001. But none of these laws or intended laws come close to the
rigours and arbitrariness of the ISA.

In the United Kingdom (Terrorism Act 2000) the police may detain
suspected terrorists for 48 hours extendable for five days and in Canada (Anti-
Terrorism Act 2002), for 24 hours extendable for a further 48 hours.

In Australia the ASIO Bill which is currently being debated proposes
detention up to a maximum of seven days with guaranteed access to legal
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advice after the first 48 hours of detention22.

The Philippine Anti-Terrorism Bill of 2002 proposes detention of sus-
pected terrorists for up to 72 hours23.

In the United States, the Patriot Act 2001 which provides for six months’
detentions which are renewable, are targeted at ‘inadmissible aliens’ and not
citizens.

Thus it can clearly be seen from the illustrations above that the ISA is
truly ‘a peculiar law’ and ‘peculiar to our country’. Although many countries
have resorted to preventive detention to combat terrorism, none of the measures
taken or proposed come close to the ISA.

The question therefore arises whether the aftermath of September 11
justifies the continuation of the ISA.

The experience in Malaysia shows that if preventive detention law is a
necessary evil, then in any event:

(i) the specific law must be clearly defined and restricted in scope for the
mischief it is to remedy;

(ii) judicial detention is preferable to executive detention;
(iii) the detainees should be represented by lawyers and have the right to apply

to court and appear in court to challenge their detention;
(iv) the detaining authority must clearly state the grounds of detention and the

particulars for the purpose of satisfying the court of the basis of the
detention;

22 Prof George Williams, ‘New Anti-Terrorist Laws for Australia? Balancing Democratic Rights.
The Philippines After September 11, 2001’, paper presented at the Workshop on ‘NationalSecurity
and Constitutional Rights in the Asia Pacific Region’, 8 – 9 October 2002, Australia National
University.
23 Prof Roland G Simbulan, ‘The Real Threats To National Security And Constitutional Rights.
The Philippines After September 11, 2001’, paper presented at the Workshop on ‘National Security
and Constitutional Rights in the Asia Pacific Region’, 8 – 9 October 2002, Australia National
University.
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(v) the test for detention should be the objective and not subjective test;
(vi) upon expiry of the detention period, which must be reasonable, the detainee

should either be charged in court or released;
(vii) there should be a sunset clause in the enabling Act so that the statute

would not be invoked and applied by the authorities even after the
conditions that gave rise to it have ceased and abated.

Therefore, even if a preventive detention law is found to be necessary in
the context of extraordinary circumstances to protect democracy, given the
fundamental safeguards necessary to prevent its abuse and misuse, the ISA
should still be repealed. Given its history, it is beyond redemption.

Conclusion

At the core of public perception of the Rule of Law is a sense of justice and
fairness. Preventive Detention Laws like the ISA, by their very nature, challenge
and undermine the essentials of a free and democratic society. The Executive
would justify such laws as a necessity to defend freedom but the record of its
use, rather misuse, in recent history betrays the fact that the so-called cure can
be indistinguishable from the disease.
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SINGAPORE ARBITRATION REGIME 2002:
THE DOMESTIC AND INTERNATIONAL

ARBITRATION DIVIDE*

MOHAN R PILLAY**

Introduction

This article explores the origins and development of the statutory regime
governing arbitrations in Singapore. It will consider its unified origin,

when no distinction was drawn between domestic and international arbitrations
and the rationale for the current reliance on such a distinction and the
UNCITRAL Model Law. This paper will analyse the structure and operation
of this regime as well as some recent High Court and Court of Appeal decisions
arising out of ambiguity in the law. It will also consider the ‘localisation’ of
many of the broad principles outlined in the Model Law to fit in with both key
commercial objectives which prompted the adoption of the Model Law as well
as some aspects of the common law system in Singapore.

2. The article will also consider (briefly and by way only of an outline) the
current situation in Malaysia and the steps underway to revise the existing
statutory regime. However as these are matters in a state of flux with no published
draft bill available for public comment, it is not possible to analyse the possible
changes with any precision.

* This paper was presented by the author at a talk jointly organised by the Bar Council States of
Malaya & The Chartered Institute of Arbitrators Malaysia Branch in Kuala Lumpur on 23 September
2002.
* LL.B (Sing); LL.M (Lond); FCIArb; Partner & Head, Construction Practice Group, Wong
Partnership, Singapore.
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Legislative history

Arbitration Ordinance 1809 and 1953

3. The origins of Singapore statutory law on arbitration can be traced to
the Arbitration Ordinance of 18091, in what was then the British India controlled
Straits Settlements, comprising Singapore, Malacca and Penang. The Arbitration
Ordinance 1809 stood undisturbed for nearly 150 years until it was replaced by
the Arbitration Ordinance in 19532.

4. The Arbitration Ordinance 1953 was renamed the Arbitration Act 19533

(‘the AA 1953’), on separation from Malaysia in 1965.

Overview – 1953 to 2002

5. The AA 1953, and its predecessor the Arbitration Ordinance 1953, was
based on the United Kingdom’s Arbitration Act of 1950 (‘the UK AA 1950’).

6. Both the AA 1953 and the UK AA 1950 envisaged a relatively high level
of judicial intervention, such as the right to:

(a) revoke the arbitrator’s authority or restrain arbitral proceedings on the
ground that the arbitrator ‘is not or may not be impartial’ (s 12(1));

(b) order that the arbitration agreement cease to have effect where the dispute
involved questions of fraud (s 12(2));

(c) remove an arbitrator for delay in entering on the reference or making the
award (s 18(1));

(d) set aside, confirm, or vary award on appeal on a question of law (s 28).

1 Ordinance XIII of 1809.
2 Act 14 of 1953.
3 Chapter 10.
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7. The AA 1953 drew no distinction between domestic and international
arbitration, a divide that was to subsequently become critical. It was the
governing statute for all arbitrations in Singapore for over 40 years until 1995,
when a major shift took place with the introduction of the International
Arbitration Act 19944 (‘the IAA’).

8. The IAA marked a sea change in Singapore’s attitude to regulation of
arbitration. It was enacted primarily to govern international arbitrations in
Singapore and relied on the framework of the UNCITRAL Model Law on
International Commercial Arbitration (‘the Model Law’). Domestic arbitrations
remained regulated by the AA 1953 for a further six years following the
introduction of the IAA until March 2002, when the AA 1953 was repealed in
favour of the new Arbitration Act 2001 (‘AA 2001’).

Global developments in international Arbitration law

9. The 1980s saw a growing trend towards party autonomy in arbitration
proceedings, particularly in international arbitrations. The high watermark was
the UN General Assembly Resolution of 11 December 1985 which adopted the
Model Law5. The Model Law gained widespread acceptance in many countries
including Australia, Canada, Hong Kong, USA and was finally adopted by
Singapore6 in 1994.

The UNCITRAL Model Law

10. The objective of the Model Law, as evident from the language of the
General Assembly Resolution7, was to establish a model that could be utilised

4 Chapter 143A.
5 General Assembly Resolution 40/71 A40/53 (11 December 1985).
6 See Column 625 of the Singapore Parliamentary Reports, Vol 63, on the sitting of 31 October
1994.
7 The General Assembly Resolution recorded the General Assembly’s belief that ‘[the] model
law… significantly contributes to the establishment of a unified legal framework for the fair and
efficient settlement of disputes arising in international commercial relations.’
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by different member states for the settlement of international commercial
disputes.

11. The General Assembly’s adoption of the Model Law did not of itself give
it force of law in member states – this would require appropriate domestic
legislation. The Model Law was therefore no more than a recommended or, as
suggested by its title, a model set of laws. Member States were therefore free to
adapt or modify the Model Law to suit local conditions and considerations.

The Singapore Arbitration Regime strategy

12. In the 1980s and 1990s, there was a push by the Singapore government
to develop Singapore into a centre for legal services in general, and international
arbitration in particular. There was some concern that this objective would be
hampered by the fact that foreign parties (in particular parties from countries
outside the Commonwealth) would be unfamiliar with the AA 1953 and may
thus be uncomfortable with selecting Singapore as a venue for international
arbitrations.

13. Further, the AA 1953 contemplated a significant amount of judicial
intervention from the Singapore Courts8. This was out of line with the preference
of foreign parties for party autonomy and minimal court intervention.

14. In contrast, competing international arbitration centres in the Asia Pacific
such as Hong Kong, Australia and Canada, had adopted the Model Law, which
was seen as an internationalised body of law foreign parties were familiar with.
The Model Law had the benefit of also focusing on a key component of any
effective system of international commercial arbitration – party autonomy,
because in such international cases, there is a special need to be free of unfamiliar
local standards9.

8 See Para 6 of this paper.
9 Section 564, Guide to UNCITRAL Model Law.
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Adoption of the Model Law in Singapore

15. In November 1991, a Sub-Committee of the Law Reform Committee of
Singapore (the ‘Committee’) was appointed, to recommend ‘reform or revision
of the existing laws relating to commercial arbitrations in the light of international
developments in international commercial arbitration’.

16. The Committee recommended the adoption of the Model Law in its 1993
Report10 on the basis that ‘the Model Law reflect[ed] current international
developments and represent[ed] an internationally accepted model’11. The
Committee considered the Mustill Report12, a 1988 English study on the
UNCITRAL Model Law. The Mustill Report rejected the Model Law, concluding
that it did not offer a regime superior to that then existing in England13.

17. The Committee declined to adopt the Mustill Report, commenting that
‘Singapore can ill afford to adopt [the English position]. If Singapore aims to
be an international arbitration centre, it must adopt a world view of international
arbitration’14.

The International Arbitration Act

18. The Committee’s recommendations led to IAA, which was passed in
October 1994, and came into effect on 27 January 1995. The Parliamentary
Secretary, Ministry of Law, explained the rationale for the adoption of the Model
Law in the IAA in Parliament:

‘Firstly, the Model Law provides a sound and internationally accepted

10 Report of the Sub-Committee on Review of Arbitration Laws, Law Reform Committee, August
1993 (‘Sub Committee Report’).
11 Para 3, ibid.
12 The Response of the Departmental Advisory Committee to the UNCITRAL Model Law on
International Commercial Arbitration 1988.
13 Certain aspects of the Model Law were incorporated into the UK Arbitration Act 1996 despite
the recommendations in the Mustill Report.
14 Para 8, Sub-Committee Report.
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framework for international commercial arbitrations.

Secondly, the general approach of the Model Law will appeal to
international businessmen and lawyers, especially those from
Continental Europe, China, Indonesia, Japan and Vietnam who may
be unfamiliar with English concepts of arbitration. This will work to
Singapore’s advantage as our businessmen expand overseas.

Thirdly, it will promote Singapore’s role as a growing centre for
international legal services and international arbitrations …’15

19. As can be seen, the overriding focus was really the expected appeal of
the Model Law to ‘international businessmen and lawyers …. unfamiliar with
English concepts of arbitration’. Parliament was obviously keen to expand
Singapore’s appeal as a ‘centre for international legal services and international
arbitrations’ beyond the common law world.

Two separate statutory regimes – domestic and international

20. With the enactment of the IAA, two separate statutory regimes were
created, one for international and another for domestic arbitrations. While the
IAA governed international arbitration, the AA 195316 (and its current
reincarnation the AA 2001) governed domestic arbitration. This broad division
is subject to opt-in/opt-out provisions, discussed later in this paper, which allow
some extent of cross over between these two regimes.

21. The primary difference between the two regimes is the extent of judicial
supervision. This can be illustrated by a comparative study of the appeal and
stay procedures under the IAA and the AA 1953.

15 See Column 627 of the Singapore Parliamentary Reports, Vol 63, on the sitting of 31 October
1994.
16 Subsequent to 1 March 2002 (the date the AA 1953 was repealed and replaced by the Arbitration
Act 2001), it would be the AA 2001.



INSAF 99

The Journal of the Malaysian Bar

(2003) XXXII No 1

Appeal – International Arbitrations

22. There is no right of appeal under the IAA on the merits of the award
itself. Court intervention is confined to setting aside the award in the very limited
circumstances set out in Art 34 of the Model Law, (incorporated by s 24 IAA),
which include the following situations:

(a) incapacity of one party;
(b) invalidity of the arbitration agreement;
(c) improper notice of the proceedings or inability to present his case;
(d) the award dealing with a dispute not contemplated by or not falling within

the terms of submission to arbitration;
(e) the composition of the arbitral tribunal or the procedure not being in

accordance with the parties’ agreement;
(f) the subject matter of the dispute not being capable of settlement by

arbitration under the law of the state; or
(g) the award being in conflict with the public policy of the state.

23. Rather surprisingly, fraud or breach of the rules of natural justice is not
an acceptable ground under the Model Law. This is redressed by s 24 IAA
which provides two additional grounds:

(a) if the making of the award was induced or affected by fraud or corruption;
or

(b) where a breach of the rules of natural justice has occurred in connection
with the making of the award by which the rights of any party have been
prejudiced.

Appeal – Domestic Arbitrations

24. The key difference here is that Court intervention is possible (albeit
limited) on the merits of the Award itself, unlike the situation in the case of
international arbitration awards. Intervention on the merits is however
permissible in only the following situation.
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25. The award may be appealed against on a point of law under s 28 of AA
1953. However, such an appeal requires either the consent of the parties or
leave of Court17. The Court will not grant such leave unless the determination
involves a question of law which will substantially affect the rights of one or
more parties to the arbitration agreement18.

26. In addition to this avenue of appeal, the Court also has broad powers to
set aside the award in its entirety where the arbitrator has ‘misconducted himself
or the proceeding or the award has been improperly procured’19. The broad
ground of misconduct has now been replaced in AA 2001 with specific factors20.

Stay of Court proceedings

27. The key difference is that a stay is mandatory in the case of international
arbitrations, but discretionary for domestic arbitrations. This will be discussed
in further detail later in this paper.

Definition of ‘international’

28. It is therefore of some importance to consider what distinguishes an
international arbitration from a domestic one. This is dealt with in the IAA21

which provides that an arbitration will be international if:

(a) the parties agree in writing that the IAA or the Model Law shall apply;
or

(b) at least one of the parties, at the time of conclusion of the arbitration
agreement, has its place of business in any state other than Singapore; or

(c) one of the following is situated outside the State in which the parties

17 s 28(3) of Arbitration Act.
18 s 28(4) of Arbitration Act.
19 s 17(2) of Arbitration Act
20 See Para 81 of this paper.
21 s 5(2).
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have their place of residence:
(i) the place of arbitration;
(ii) any place where a substantial part of the obligations is to be

performed or with which the subject matter of the dispute is most
closely connected; or

(d) the parties have expressly agreed that the subject matter of the arbitration
agreement relates to more than one country.

29. This definition of ‘international’ differs from that found in Art 1(3) of the
Model law. First, the words ‘at least one of’ were inserted before the words ‘an
arbitration agreement’ in Art 1(3)(a) of the Model Law. Secondly, the words
‘different states’ in Art 1(3)(a) were substituted with ‘in any States other than
Singapore’. The nett effect of this can be seen in the marked up version of Art
1(3) below:

‘(3) An arbitration is international if (a) at least one of the parties
to an arbitration agreement ... have has its place of business in
different States any State other than Singapore.’

30. This in effect broadens the definition of ‘international’. Consider for
example, an arbitration between parties, both of whom have their place of
business in the same state (other than Singapore). Under the Model Law, this
would not be regarded as an international arbitration since the parties do not
have their place of business in different states. However under the IAA, it would
be regarded as an international arbitration.

31. This broadens the applicability and appeal of the IAA regime to parties
contemplating venues for international arbitration.

Opting-out

32. Section 15 IAA (prior to the recent amendments to be discussed below)
provided that:
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‘If the parties ... have (whether in the arbitration agreement or in
any other document in writing) agreed that any dispute ... between
them is to be settled ... otherwise than in accordance with this Part
or the Model Law, this part and the Model Law shall not apply
....’

33. This provision allowed parties to an international arbitration to effectively
opt-out of Part II of the IAA and the Model Law. However it generated some
confusion as to how it was to operate, resulting in a subsequent amendment to
s 15 (this will be discussed below with the surrounding case law) in November
2001, to clarify the position.

Opting-in

34. Parties to a domestic arbitration can choose to opt-in to the IAA. This
requires such parties, under s 5(1) IAA, to agree in writing to the application of
either Part II IAA or the Model Law, or both.

35. Following from the opt-in/opt-out provisions of the IAA, the AA 1953
(and subsequently AA 2001) applied to international arbitrations where parties
have opted out of the IAA22, just as it ceased to apply to domestic arbitrations,
where the parties had opted into the IAA regime.

36. In other words, the IAA applied to international arbitrations, unless the
parties opted-out. It did not apply to domestic arbitrations unless the parties
opted-in. Where the IAA did not apply as a result of the opting out, the AA
1953 (and subsequently AA 2001) regulated the arbitration. Depending therefore
on the opting-out or in by the parties, it is entirely possible for the IAA regime
to apply to domestic arbitrations, as it is for the AA to apply to international
arbitrations.

37. Parties therefore have total freedom to decide which regime which they

22 s 15(1) IAA.
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wish to adopt. The only difference is the default regime that applies if no choice
is made.

Modifications and clarifications to the Model Law in the IAA

38. This section will discuss some of the more important modifications
Singapore has made to the Model Law.

(a) Appointment of arbitrators (Art 10 Model Law)

39. Article 10 Model Law allows the parties total freedom to determine the
number of arbitrators, with a default of three arbitrators. Section 9 IAA has
modified this, with a default of one arbitrator. This is a more economical option
for parties, with maximum flexibility to agree any increase beyond this minimum.

(b) Stay of proceedings (Art 8 Model Law)

40. The IAA goes further in this area that the Model Law in two respects. It
details when and by whom stay applications may be made; secondly, it allows
the Court to attach conditions to any stay it grants.

41. Interestingly enough the word ‘stay’ does not even appear in Art 8. The
Court is merely required to ‘refer the parties to arbitration’. The assumption
that this implies a stay is made tenuous by Art 8(2) which contemplates
arbitration commencing (and even an award being made) while ‘the issue is
pending before the Court’. This could explain the opening words s 6 of the IAA
provision, which provides for a mandatory stay ‘[n]otwithstanding Art 8 of the
Model Law’ unless the Court is satisfied that the arbitration agreement is null
and void, inoperative or incapable of being performed23.

42. Section 6(1) IAA provides a detailed framework for the operation of

23 Art 8 Model Law.
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principles outlined in broad terms in Art 8 of the Model Law24 ,and stipulates a
mandatory stay in the case of an international arbitration.

43. Sections 6(2) and 6(3) IAA empower the court to also impose conditions
for the grant of stay, in particular interim or supplementary orders for any
property which is the subject of the dispute for the explicit purpose of ‘preserving
the rights of parties’.

(c) Powers of the arbitral tribunal (Chapter V, Model Law)

44. Section 12(1) IAA expressly grants the arbitral tribunal powers which,
by and large, are not explicitly available under the Model Law, including powers
to make orders in respect of:

(a) security for costs;
(b) discovery of documents and interrogatories;
(c) giving evidence by affidavit;
(d) the preservation, interim custody or sale of any property which is or

forms part of the subject-matter of the dispute (this is available under
Art. 17 Model Law);

(e) securing the amount in dispute;
(f) ensuring that any award made is not rendered ineffectual by a party

dissipating his assets; and
(g) an interim injunction or any other interim measure.

45. Once again, the draftsman has sought to localise by express reference,
matters only referred to in broad terms by the Model Law or not at all. For
example the powers for discovery, interrogatories and affidavit evidence reflect
procedure in the Singapore Courts. Under the Model Law, such rules of

24 It provides for a mandatory stay and clarifies that the application for a stay may be made:
(a) by any party to the action who is also a party to the arbitration agreement; and
(b) if the matter in dispute in the action is the subject of an arbitration agreement; and
(c) after entering an appearance to the action but before delivering any pleadings or taking any

steps in the proceedings [thereby localising the Model Law reference to ‘not later than when
first submitting his first statement on the substance of the dispute’ under Art 8(1)].
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procedure would be left under Art 19 to the parties to agree, failing which the
Tribunal could proceed ‘[to] conduct the arbitration in such manner as it considers
appropriate’.

46. All orders or directions made by an arbitral tribunal are, with leave of
Court, enforceable in the same manner as if they were Court orders and judgment
may be entered in terms of the order or direction25. This provides a significant
level of compulsion (within the jurisdiction) and again underlines the supporting
role of the judicial system. The Model Law does not deal with any judicial
assisted method of compulsion for interim orders of this sort.

(d) Arbitral jurisdiction – Art 16, Model Law

47. Article 16 Model Law empowers the arbitral tribunal to rule on its own
jurisdiction, including objections with respect to the existence or validity of the
arbitration agreement. There is a single final appeal to the High Court under
Art 16(3). This puts to rest the controversy surrounding the jurisdiction of the
arbitrator to determine its own jurisdiction26.

48. The IAA has modified this by allowing a further appeal from the High
Court to the Court of Appeal under Art 16(3), with leave of the High Court27

however. Issues of jurisdiction are critical, going as they do to the very heart of
the arbitration process. The supplemented appeal review process under the IAA
acknowledges this.

(e) Inquisitorial philosophy

49. The Model Law does not prescribe any particular procedure for the
conduct of arbitrations, common law or civil. The thrust of Chapter V on
‘Conduct of Arbitral Proceedings’ is instead to devolve this to the parties (see
Art 19(1)), or the arbitration tribunal in default (see Art 19(2)).

25 s 12(5) IAA.
26 See for eg, International Handbook on Commercial Arbitration, Vol 1 (ICCA) ‘England’
(1988).
27 s 10 IAA. However, no appeal will be allowed from an order refusing such leave.
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50. Section 12(3) IAA allows an arbitral tribunal, unless the parties to an
arbitration agreement have agreed to the contrary, the power to adopt inquisitorial
processes if it deems fit.

51. Despite being a common law jurisdiction, permitting the tribunal the
flexibility to adopt a civil law approach, allows Singapore to remain an attractive
venue to parties from continental Europe. This was an area which Parliament
specifically wished to attract for international arbitration, as seen during the
reading of the IAA Bill28.

(f) Subpoena

52. The Model Law does not stipulate the nature or level of the assistance
expected from the domestic judicial system in the taking of evidence29. The IAA
fleshes this out in a manner which effectively replicates in the arbitration, the
position one finds in Singapore Court proceedings.

53. Section 13(1) IAA allows a party to take out a subpoena ad testificandum
(which compels a witness to attend the hearing to give evidence) or a subpoena
duces tecum (which compels a witness to attend, give evidence and produce
specified documents). However, there is no compulsion to produce documents
which would be precluded from production at a trial30, thus preserving the
position of privileged and confidential information common in the English and
Singapore legal systems.

54. Section 14(1) IAA permits the application for such subpoenas to be made
to the High Court. Further, under s 14(2), the High Court may also issue an
order under s 27 of the Prisons Act to bring up a prisoner for examination
before the arbitral tribunal.

28 See Para 18 of this paper.
29 There is only a broad reference in Art 27 to ‘the arbitral tribunal … request[ing] from a competent
court of this state assistance in taking evidence’. The Court ‘..may [then] execute the request
within its competence and according to its rules on taking evidence’.
30 s 13(4) IAA.
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(g) Arbitral immunity

55. This issue is not addressed in the Model Law. The common law recognizes
a certain degree of immunity for arbitrators because of their quasi-judicial
capacity31.

56. Nevertheless, legislation would assure arbitrators that they would not be
exposed to liability should they commit any mistakes in the course of an
arbitration. Section 25 IAA helps achieve this by providing that an arbitrator
shall not be liable for:

(a) negligence in respect of anything done or omitted to be done in the capacity
of the arbitrator; and

(b) any mistake of law, fact or procedure made in the course of arbitral
proceedings or in the making of an arbitral award.

(g) Recourse against an arbitral award – Art 34 Model Law

57. Under the IAA and the Model Law, the only recourse against an award is
to have it set aside by the High Court. There is no right of appeal on the merits.

58. Article 34(2) Model Law (which is incorporated in its entirety by s 24
IAA) provides for the setting aside of an arbitral award in limited circumstances
which have been discussed earlier32. The two additional grounds of fraud/
corruption and breach of natural justice is a further instance of the ‘localisation’
of the Model Law.

(i) Enforcement of foreign awards – Arts 35 & 36

59. Chapter VIII of the Model Law (comprising Arts 35 and 36) deals with
the recognition and enforcement of awards. It takes an inclusionary approach
allowing enforcement of awards, under Art 35(1) ‘irrespective of the country in
which it was made’. Article 36 then lists out limited exceptions for refusing

31 See Sutcliffe v Thackrah [1974] AC 727.
32 See Para 22.
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enforcement, with the burden being on the party against whom the enforcement
is sought.

60. Such an approach is inconsistent with the scheme of the UN Convention
for the Recognition and Enforcement of Foreign Arbitral Awards (‘New York
Convention’). The New York Convention allows signatories to stipulate that
only arbitral awards made in another convention country will be recognised
and enforced; ie there is an element of reciprocity. The Model Law draws no
such distinction.

61. Singapore has been a party to the New York Convention since 1986,
requiring reciprocity for enforcement. Instead of taking the difficult (and quite
untidy) approach of amending Chapter VIII of the Model Law to fit within the
New York Convention model, the IAA simply excluded Chapter VIII Model
Law altogether under s 3(1) IAA. In its place the IAA re-enacts in Part III the
provisions of the Arbitration (Foreign Awards) Act which gives effect to New
York Convention.

(j) Confidentiality of court proceedings arising from arbitrations (s 22
and s 23 IAA)

62. The IAA recognises that parties to an international arbitration are usually
concerned about the privacy of their proceedings, and may wish to keep any
proceedings in court confidential. It effects this by extending the confidential
nature of arbitration proceeding through to any related court proceedings arising
under the IAA.

63. Section 23 IAA imposes strict limitations on33 what information may be
published about such proceedings. This restriction however applies only to
proceedings not heard in open court34, ie once the matter is in open Court, the
Court is unable to impose any of these restrictions. The IAA fortunately offers
a simple solution to this seeming mirage of confidentiality, by allowing any one

33 s 23(2), (3) & (4).
34 s 23(1) IAA.



INSAF 109

The Journal of the Malaysian Bar

(2003) XXXII No 1

party to the proceedings to compel the court hearing ‘to be heard otherwise
than in open Court’35.

64. The Model Law does not seek to impose any restrictions of this nature.

Party Autonomy and Reduction of Judicial Intervention

65. The underlying tenet of the IAA is regard for party autonomy. One basis
for achieving this is the reduction of judicial intervention. The IAA does this by
excluding all court intervention, save as provided under the IAA. This is best
illustrated by Art 5 Model Law which provides that:

‘In matters governed by this Law, no court shall intervene except
where so provided in this Law.’

66. Article 5 applies through s 3(1) IAA which provides that, with the
exception of Chapter VIII and subject to the IAA, the Model Law ‘shall have
the force of law in Singapore’. The powers of the Singapore High Court to
intervene in arbitration proceedings are thus limited to those set out in the IAA
and the Model Law.

67. Under the Model Law (as modified by the IAA), judicial intervention is
limited to for only the following circumstances:

(a) Challenge of arbitral jurisdiction36;
(b) Challenge of the arbitral tribunal on grounds of partiality or lack of

independence37;
(c) Setting aside an award38.

68. However there remains a need for judicial assistance to avoid injustice

35 s 23(1) IAA.
36 See Art 16(3) as amended by s 10 IAA.
37 See Art 12.
38 See Art 34 Model Law and s 24 IAA.
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and to support party autonomy. Hence the Court’s power to remedy abuses
such as fraud, corruption and non-observance of the rules of natural justice is
preserved. Court assistance in the course of proceedings is also made available
via use of its coercive powers of enforcement.

The Arbitration Act 2001 (‘AA 2001’) and amendments to the
IAA

69. The IAA introduced an entirely new international arbitration regime but
left the domestic arbitration regime largely untouched.

70. This was to change in 2001 with the passing of AA 2001 which came
into force in March 2002. AA 2001 replaced the existing arbitration regime
under the AA 1953 in its entirety.

71. At the same amendments were also made to the IAA, coming into effect
on 1 November 2001. However this was more by way of supplementing an
existing scheme, the broad framework for which had already been established
by the IAA in 1995, rather than the wholesale replacement of an existing regime
which is what the AA 2001 did.

Continued dual regime approach

72. These changes did not in any way effect the cardinal principle of
maintaining a dual regime approach to arbitration law. In fact it probably
reinforced it.

73. Part II of the IAA and the Model Law continued to apply to international
arbitrations where the parties had not opted out under s 15(1) IAA, or domestic
arbitrations where the parties choose to opt in to the IAA regime. The AA 2001
applied to any domestic arbitration (where parties had not opted in to the IAA)
or to international arbitrations (where they had chosen to opt in to the AA).
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Objectives of the amendments

74. The Minister of State for Law, in his speech on the reading of the
Arbitration Bill 2001 in Parliament, explained that when the IAA was first
enacted in 1995, it was decided that the migration to the UNCITRAL Model
Law be conducted in phases, with the first phase involving only international
arbitration39. As the Model Law has been well received by Singapore arbitrators
and practitioners, the next step was to align the domestic law with the Model
Law and to narrow the differences between the two regimes; hence the repeal of
the AA 1953 and the enactment of the AA 2001. This explains why the re-
alignment of domestic arbitration laws with the Model Law took place more
than six years after the enactment of the IAA in 1995.

Important provisions of the AA 2001

75. The AA 2001 draws inspiration not only from the Model Law, but also
useful provisions of the 1996 UK Arbitration Act. Some of the more important
provisions in the AA 2001 which diverge from the IAA are considered below.

76. The new AA 2001 is substantially different from its predecessor Act, the
AA 1953. A comparative analysis between these two Acts merits a separate
discussion and this cannot be achieved here with any thoroughness, without
unduly burdening this article. The focus below will be on difference between
AA 2001 and the IAA.

(a) Stay of proceedings

77. Section 6 substantially retains the AA 1953 position under which a court
could stay court proceedings commenced in breach of an arbitration agreement.

78. The grant of such a stay remains discretionary unlike the position under
the IAA where stay is mandatory. This is a key difference between the two
regimes.

39 See Column 2214 of the Singapore Parliamentary Reports, Vol 73, on the sitting of 5 October
2001.
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79. AA 2001, under s 6(3) provides similar powers, to that available under s
6(2) IAA, for conditions to be imposed for the grant of stay.

(b) Removal of arbitrator

80. The broad category of ‘misconduct’ is no longer a ground for removal of
an arbitrator as it previously was under s 17(1) of the AA 1953.

81. Section 16(1) AA 2001 now provides specific grounds under which a
party may request the Court to remove an arbitrator, including where:

(a) the arbitrator is physically or mentally incapable of conducting the
proceedings or there are justifiable doubts as to his capacity to do so; or

(b) the arbitrator refuses or fails to properly conduct the proceedings or to
use reasonable despatch to proceed with the reference and making the
award, and this causes ‘substantial injustice’.

82. Section 16(2) AA 2001 further provides that the Court will not exercise
its power or removal unless parties have exhausted any available recourse to
any institution or person vested by the parties with power to remove an arbitrator.

The arbitrator is entitled to appear at the removal hearing and be heard
before the court makes any order40 and there is no appeal against any order by
the court41.

83. There is an equivalent section in the IAA and the Model Law, by way of
Article 14 Model Law, which is in general less explicit terms. Section 16 AA
2001 is adapted from s 24 of the UK AA 1996.

(c) Powers of arbitral tribunal

84. The arbitral tribunal’s powers under the AA 2001 has been extended to
include powers (previously only exercisable by the Court under s 27(1) AA

40 s 16(5) AA 2001.
41 s 16(6) AA 2001.



INSAF 113

The Journal of the Malaysian Bar

(2003) XXXII No 1

1953) to order42:

(a) security for costs;
(b) discovery of documents or interrogatories;
(c) giving of evidence by affidavit;
(d) a party or witness to be examined on oath or affirmation, and may for

that purpose administer any necessary oath or take the necessary
affirmation;

(e) the preservation of and interim custody of any evidence of the purposes
of the proceedings;

(f) samples to be taken from, or any observation to be made of or experiment
conducted upon, any property which is or forms part of the subject matter
of the dispute; and

(g) the preservation, interim custody or sale of any property which is or
forms part of the subject matter of the dispute.

86. However, the arbitral tribunal’s powers do not go as far as those in s
12(1) IAA. In particular, s 28(2) AA 2001 does not allow the court to make an
order:

(a) securing the amount in dispute;
(b) ensuring that any award which may be made in the arbitral proceedings

is not rendered ineffectual by the dissipation of assets by a part; and
(c) an interim injunction by any other interim measure.

87. As in the case of the IAA43, parties can apply to the court under s 28(4)
AA 2001 for enforcement of orders or directions made or given by a tribunal
and if leave is given, judgment may be entered in terms of the order or direction.

(d) Effect of an award

88. Section 44(1) AA 2001 provides that an award made by the arbitral
tribunal shall be final and binding on the parties and on any person claiming

42 See s 28(2) AA 2001.
43 See s 12(5) IAA.
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through or under them and may be relied upon by any of the parties by way of
defence, set-off or otherwise in any proceedings in any court of competent
jurisdiction.  This essentially restates the existing law on the doctrine of res
judicata.

89. Section 44(2) AA 2001 further provides that an arbitral tribunal shall
not vary, amend, correct, review, add to or revoke the award unless:

(a) There is an error in computation, any clerical or typographical error, or
other error of a similar nature; or

(b) It is pursuant to a request for the interpretation or clarification of the
award or part of the award.

90. However, an arbitrator can make an additional award on claims presented
in the arbitral proceedings but omitted from the award44.

(e) Appeals against awards

91. Under AA 2001, a party to arbitration proceedings may appeal to the
Court on a question of law arising out of an award made in the proceedings
either with the agreement of all the other parties or with leave of court.

92. The conditions to be satisfied before leave to appeal will be granted is
stated in s 49(5), namely that:

(a) the determination of the question will substantially affect the rights of
one or more of the parties;

(b) the question is one which the arbitral tribunal was asked to determine;
(c) on the basis of the findings of fact in the award
(i) the decision of the arbitral tribunal on the question is obviously wrong;

or
(ii) the question is one of general public importance and the decision of the

arbitral tribunal is at least open to serious doubt; and

44 S 43(4) AA 2001.
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[This represents in essence the principles enunciated in The Nema45.]
(d) despite the agreement of the parties to resolve the matter by arbitration,

it is just and proper in all the circumstances for the Court to determine
the question.

93. There is no avenue for such appeal under the IAA and the Model Law.

The IAA amendments 2001

94. The 2001 amendments to the IAA included the following important
revisions:

(a) amendments to s 15 IAA on opting out;
(b) enactment of a new s 19B IAA concerning the arbitral tribunal’s powers

to revisit or reverse an award that has been made;
(c) change in the definition of ‘award’.

The amendment to s 15 of the IAA

95. The material sections of pre-amendment s 15 IAA read:

‘If the parties to an arbitration agreement have ….. agreed that
any dispute ….. between them is to be settled or resolved otherwise
than in accordance with this Part or the Model Law, this part and
the Model Law shall not apply in relation to the settlement or
resolution of that dispute.’ (Emphasis added)

96. A trio of Singapore High Court decisions arose from the uncertainties of
the language in s 15 IAA, focusing in particular on the following issues:

(a) whether the opting out of Part II of the IAA and/or the Model Law had to

45 B.T.P. Tioxide Ltd v Pioneer Shipping Ltd and Armada Marine SA (‘The Nema’) [1981] 2
Lloyd’s L Rep 239 (HL).
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be express or could be implied; and
(b) if the parties have in fact opted out, can parties opt out of either Part II of

the IAA or the Model Law without opting out of the other?

97. These three judicial decisions, Coop International v Ebel SA46, John
Holland Pty Ltd v Toyo Engineering Corp (Japan)47 and Dermajaya Properties
Sdn Bhd v Premium Properties Sdn Bhd and Anor48, are considered below.

(a) Coop International v Ebel SA

98. Insofar as is relevant to this article, the High Court in Coop had to consider
whether an arbitration clause providing for arbitration in Singapore under the
Rules of Arbitration of the Chamber of Commerce & industry of Geneva
constituted an opting of out Part II of the IAA or the Model Law. This issue
arose in the context of an application for a stay. The question of whether the
IAA or AA applied was relevant because the IAA requires a mandatory stay49,
while a stay is discretionary under AA 1953.

99. Coop International, arguing against any stay, submitted that the IAA did
not require parties to expressly exclude Part II of the IAA or the Model Law. If
parties chose procedures for arbitration alien to that prescribed by Part II or the
Model Law, they must have agreed to its exclusion. Ebel, who was seeking a
stay, argued that the mere choice of a different set of rules was insufficient to
exclude Part II or the Model Law unless parties had clearly and expressly
excluded Part II or the Model Law.

100. Chan Seng Onn JC sitting in the High Court held50 that ‘… it is not
necessary to have an explicit agreement stating that the Model Law or Part II
will not apply … Section 15 itself does not appear to require a clear express
term of exclusion. On a plain and literal reading of that section, it can cover

46 [1998] 3 SLR 670.
47 [2001] 2 SLR 262.
48 [2002] 2 SLR 164.
49 Unless the court is satisfied that the arbitration agreement is null and void, inoperative or

incapable of being performed.
50 Ibid, at p 703D.
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both express and implied exclusions. If the intention is to limit s 15 to an
express ouster only, Parliament could easily have provided for it …’ (Emphasis
added).

101. This view is consistent with the language of s 15 as it then stood – s 15
referred to the parties ‘[having] agreed’ without specifying an express agreement.
Chan JC further held that when parties have a selected a set of rules incompatible
with the Model Law, they have thereby implicitly opted out of both the IAA &
the Model Law.

(b) John Holland Pty Ltd v Toyo Engineering Corp (Japan)

102. This case arose from an application by John Holland to set aside an
arbitration award in favour of Toyo Engineering. The arbitration was held
pursuant to an arbitration clause providing for arbitration in Singapore according
to Singapore law. A preliminary issue arose as to whether the Model Law but
not Part II IAA was excluded, given the parties’ express agreement to arbitrate
under the ICC rules, it being common ground that there were material differences
between the Model Law and the ICC Rules. The preliminary issue was relevant
to determine the set of procedural and substantive rules applicable to setting
aside the arbitration award.

103. John Holland submitted that the setting aside provisions in the AA 1953
should apply as parties had implicitly opted out of Part II IAA and the Model
Law with the express selection of the ICC Rules. Toyo argued that the setting
aside rules in Part II IAA should apply notwithstanding the express selection of
the ICC Rules to govern the arbitration. Once again, as in Coop, attention
turned to s 15 IAA.

104. Choo Han Teck JC held that s 15 IAA required parties to be clear in
selecting another set of rules if they did not wish the Model Law to apply by
default. By agreeing to have the arbitration conducted in accordance with the
ICC Rules, the parties had thereby implicitly agreed that the Model Law would
not apply. In short, Choo JC was of the view that the adoption of another set of
institutional rules, without more, was sufficient to opt out of the Model Law.
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This is in line with Chan JC’s ruling in Coop, which recognised implied opting-
out.

105. Choo JC went further to hold that the express wording of s 15 allowed
the parties to exclude either Part II IAA or the Model Law (or both). The
parties’ application of the ICC Rules in place of the Model Law, only excluded
the Model Law but not Part II IAA. This ruling differs from Coop where Chan
JC held that once the parties opted out of either Part II of the IAA or the Model
Law, both Part II and the Model Law ceased to apply.

106. Several months after Choo JC’s decision, Parliament passed the
International Arbitration (Amendment) Bill 2001 on 5 October 2001 which,
inter alia, amended s 15 IAA. This has since been enacted into the International
Arbitration (Amendment) Act 2001 which came into force on 1 November 2001.
John Holland and Coop must now be considered in light of the amended s 15
IAA.

The amendments to s 15 of the IAA

107. In his speech at the reading of the International Arbitration (Amendment)
Bill 2001, the Minister of State for Law commented that:

‘… clause 12 of the Bill amends s 15 of the International Arbitration
Act to clarify its scope. Section 15 was intended to allow parties
who desire a greater degree of judicial intervention to opt out of
the Model Law regime into the domestic Arbitration Act as the
applicable law of arbitration. In its existing form, it has created
some uncertainty in the industry and requires clarification. The
first question to be resolved is whether parties to an arbitration
agreement should be regarded as having opted out of the Model
law if the arbitration agreement contains a reference to the use of
institutional arbitration rule, eg ICC rules, without more. A new s
15(2) is therefore added to clarify that a reference in an arbitration
agreement to any institutional arbitration rules would not by itself,
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be regarded as an agreement to opt out of the Model Law. The
second question to resolve is which legal regime will apply in the
event that parties to an international arbitration conducted in
Singapore opt out of the Model Law. For the avoidance of doubt,
s 15 is amended to state that Singapore domestic arbitration law
under the Arbitration Act would apply to the arbitration if parties
expressly choose to opt out of the International Arbitration Act or
the Model law …’ (Emphasis added)

108. The material amendments to s 15 IAA can be seen from the marked up
extract:

‘(1) If the parties to an arbitration agreement ... have agreed that any
dispute...between them is to be...resolved otherwise than in accordance
with this Part or the Model Law, this Part and the Model Law shall not
apply... have  expressly agreed either –

(a) that the Model Law or this Part shall not apply to the arbitration; or
(b) that the Arbitration Act 2001 or the repealed Arbitration Act (Cap.

10) shall apply to the arbitration,

then, both the Model Law and this Part shall not apply to that arbitration
but the Arbitration Act 2001 or the repealed Arbitration Act (if applicable)
shall apply to that arbitration.

(2) For the avoidance of doubt, a provision in an arbitration agreement
referring to or adopting any rules of an arbitral institution shall not of
itself be sufficient to exclude the application of the Model Law or this
Part to the arbitration concerned.’

      (marked up to show amendments)

109. The effect of this amendment is two fold:

(a) Express agreement is now needed to opt out of the Part II IAA or the
Model Law. It cannot be implied from the mere adoption of institutional
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rules (such as the ICC Rules in John Holland). Such adoption will
therefore not by itself be sufficient to exclude the application of Part II
of the IAA and Model Law. This in effect reverses Coop and John Holland
on this point;

(b) An exclusion of either the Model Law or Part II of the IAA will exclude
the application of both, and the AA will apply instead. This reverses the
ruling in John Holland in respect of the finding that parties may exclude
the Model Law without excluding Part II of the IAA.

110. However, the amended s 15 IAA remained unclear on the extent of
applicability of institutional rules adopted by the parties where there is no express
exclusion of either the Model Law or Part II of the IAA. Two issues arise in
such a situation:

(a) Will the Model Law apply to the exclusion of the parties’ choice of
institutional rules? Or

(b) Will the Model Law apply together with the parties’ choice of institution
rules and if so, which set of rules will prevail in the event of conflict?

111. These issues were discussed in Dermajaya Properties v Premium
Properties51:

(a) Facts

112. Dermajaya and Premium were parties to an arbitration commenced prior
to the coming into force of the 2001 International Arbitration (Amendment)
Act, which amended s 1552.

113. Parties agreed that the UNCITRAL Rules would apply to the arbitration.

114. The issue was whether Part II of the IAA and the Model Law applied
given the parties express agreement on the UNCITRAL Rules. This issue was
relevant as the arbitrator has power to grant security for costs under the Part II

51 Supra.
52 s 17(2) International Arbitration (Amendment) Act 2001.
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of the IAA, but not under the UNCITRAL Rules and the AA 1953.

115. Dermajaya submitted that by adopting the UNCITRAL Rules, which
were incompatible with the Model Law, the parties had by implication opted
out of the Model Law and Part II IAA and that this is sufficient to constitute the
agreement of exclusion under s 15 IAA. This was the same argument used by
John Holland in respect of the adoption of the ICC rules in John Holland.
Counsel for Dermajaya cited John Holland in support (together with Coop),
and argued that the UNCITRAL Rules would thus apply with no power therefore
for the arbitrator to grant security for costs.

116. Premium submitted that there could be no implied opting out under s 15
IAA and that John Holland and Coop were incorrectly decided. Premium relied
on the Minister of State for Law’s speech in Parliament in respect of the 2001
amendments to s 15 IAA (reproduced in material part above); in particular the
Minister’s comments that the amendments were for clarification purposes. Hence,
Part II of the IAA would apply and the arbitrator had the power to make an
order for security for costs.

117. Woo Bih Li JC held that the Minister of State for Law had made it clear
when introducing the amendments, that the amendments to s 15 IAA were to
clarify Parliament’s intention behind the original s 15 and not to change it. Woo
JC therefore held that the mere adoption of UNCITRAL rules did not constitute
an express opting out of Part II of the IAA or the Model Law. This contradicts
John Holland and Coop, on this point.

118. Woo JC then considered the position of the Model Law in the face of the
parties’ express choice of an incompatible set of rules, the issue being whether
the incompatible set of rules was totally excluded or was it excluded only in so
far as it was not inconsistent with the Model Law. His view was that the
incompatible set of rules would be completely excluded.

IAA Amendments 2002

119. Woo JC’s views in Dermajaya led to a further amendment of the IAA by
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way of the International Arbitration (Amendment) Bill 2002. The object of the
2002 IAA amendment was to clarify that arbitration rules agreed upon by parties
will be given effect to the fullest extent possible under Singapore law.

120. The bill, which had its first reading on 27 August 2002, was prompted
by concerns expressed by various law firms about Woo JC’s comments in
Dermajaya.

121. In its press release dated 24 August 2002, the Ministry of Law said that
‘the Bill will clarify that parties have full liberty to agree on their own arbitration
rules, and that their choice of arbitration rules will be fully respected under
Singapore law. This approach will reflect the true intention of the parties and
reaffirm the principle of party autonomy in international arbitration.’

122. The Bill introduces a new s 15A to the International Arbitration Act, to
clarify the application and effect of rules of arbitration agreed to or adopted by
the parties. Under s 15A arbitration rules agreed by the parties, will be given
effect to the extent that they are not inconsistent with ‘mandatory provisions’ of
the IAA.

123. Thus sub-section (2) of the new s 15A provides that arbitration rules
agreed to or adopted by the parties shall apply and be given effect to the extent
that such provision is not inconsistent with a provision of the Model law or Part
II IAA from which the parties cannot derogate. Specific rules provide non-
exhaustive guidance on how to determine if a particular provision of arbitration
rules is inconsistent with the Model Law or Part II.

124. These rules provide that rules agreed by the parties will not be inconsistent
with the Model Law or Part II merely because:

(a) they provide for matters on which the Model Law and Part II is silent
(subsection (3));

(b) they are silent on matters covered by any provision of the Model Law or
Part II (subsection (4));

(c) they provide for matters which are covered by a provision of the Model
Law or Part II which allows the parties to make their own arrangements
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by agreement but which applies in the absence of such agreements
(subsection (5)), and such arrangements may be made by agreeing to
arbitration rules or by providing any other means by which a matter may
be decided (subsection (6)).

125. With specific reference to Dermajaya, the Law Ministry commented that
under the proposed bill, the UNCITRAL Rules and the IAA would not be
regarded as incompatible. Instead, they would be read together. Thus, for e.g.
the UNCITRAL Rules are silent on the question of security for costs, while the
IAA makes express provision for it. Giving both the Rules and the IAA their
full effect, the arbitrator would have power to grant security for costs.

The amendment to s 19 of the IAA

126. The 2001 amendments to the IAA included an amendment to s 19 of the
IAA. This involved an additional s 19B, arising from the Singapore Court of
Appeal’s decision in Tang Boon Jek Jeffrey v Tan Poh Leng Stanley (‘Jeffrey
Tang’)53.

127. Jeffrey Tang involved the general question of arbitral tribunal’s power
under the IAA and the Model Law to revisit or reverse an award the tribunal
had previously made.

(a) Facts

128. As part of its final award (‘the January award’), the arbitrator dismissed
the Respondent, Jeffrey Tang’s counterclaim against the Claimant, Stanley Tan.
This award was stated to be ‘final save as to costs’. Some three weeks after this
award, the arbitrator heard an application by Jeffrey Tang to reverse the January
award and allow his counterclaim. Counsel for Stanley Tan objected to the
arbitrator revisiting his decision, arguing that the arbitrator had completed and
terminated the hearing by making a final award and was functus officio.

53 [2001] 1 SLR 624 High Court, [2001] 3 SLR 237 Court of Appeal.
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129. The arbitrator however proceeded to make another award (‘the March
award’) which reversed the January award on the counterclaim, and allowed
Jeffrey Tang’s counterclaim with interest. The arbitrator was of the view that
he could reconsider the January award as

‘… in the case of judgments pronounced by the courts, the Judge
has the power to re-consider his verdict so long as the judgment
has not been entered or perfected … Unfortunately, the position is
less clear in an international arbitration award where the arbitrator
desires to re-consider the matter. There are no direct authorities
on the point. If an error is made, there are no express provisions
whereby the decision could be rectified in a court of law. Great
injustice would be caused in such a case. It is inconceivable that
the law or public policy would permit such a situation ... I am
therefore of the view that an arbitrator can re-consider the award
not only on terms of Art 33(1) of the Model Law but under the
general powers given to him to determine the rules and procedure
of the tribunal which would include the power to re-consider an
award before enforcement if the arbitrator so decide. If [he has]
good reasons to re-consider the matter, [he] should be allowed to
do it. Otherwise, an injustice would be perpetuated …’54.

130. Stanley Tang applied to the High Court to have the March award set
aside.

(b) The High Court

131. Selvam, J disagreed with the arbitrator and held that the March award
was made outside the arbitrator’s mandate. It was consequently a nullity and
set aside.

132. Selvam, J held that the doctrine of finality and functus officio was
expressed in Art 32 of the Model Law and there was nothing in the Model Law
which authorised the arbitrator to recall or reconsider his award after he had

54 At p 240, ibid.
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made the final award. His mandate was thereby terminated.

133. The learned Judge was of the view that the absence of any reference in
the Model Law to the arbitrator recalling, reconsidering and reversing any
decision contained in an award was deliberate and was founded on the principle
of finality and public policy to bring an early end to commercial disputes.

(c) The Court of Appeal

134. The Court of Appeal disagreed with Selvam, J. They allowed Jeffrey
Tang’s appeal on the basis that no ‘final award’ had been issued by the arbitrator
and the arbitrator was therefore not functus officio.

135. After reviewing various documents of UNCITRAL and its Working Group
relating to the preparation of the Model Law55 and various academic texts, the
Court of Appeal ruled that a ‘final award’ must be the one that completes
everything that the arbitral tribunal is expected to decide, including the question
of costs.  Until such a final award is given, the arbitral tribunal’s mandate
continues, and it is not functus officio.

136. The Court of Appeal considered that the arbitrator’s description of the
January award as ‘final …’ was not conclusive as the claim on costs had yet to
be adjudicated. As the arbitrator’s mandate had not yet been terminated, he was
entitled to reconsider his decision and if he thought fit, as he did here, to reverse
himself.

137. In summary, the Court of Appeal’s conclusion was that an arbitrator can
reconsider and change an award that is not ‘final’, in the sense that not all the
issues the tribunal is expected to decide has been decided (including cost issues).

138. However, Parliament has since amended the IAA by adding a new s 19B,
the effect of which is to overrule this aspect of the Court of Appeal’s decision in
Jeffrey Tang.

55 The court is entitled to do so under s 4(1) of the IAA.



126

The Journal of the Malaysian Bar

(2003) XXXII No 1
Singapore Arbitration Regime 2002:

The Domestic and International Arbitration Divide

The new s 19B of the IAA

139. The new s 19B of the IAA provides:

‘(1) An award made by the arbitral tribunal pursuant to an
arbitration agreement shall be final and binding on the parties
and on any persons claiming through or under them…

(2) Except as provided in Arts 44 and 34(4) of the Model
Law, upon an award being made, including an award made in
accordance with s 19A, the arbitral tribunal shall not vary, amend,
correct, review, add to or revoke the award.’ (Emphasis added)

140. The new s 19B suggests that any award (whether ‘final’ or otherwise)
made by an arbitral tribunal is final and binding on the parties to the arbitration
and the tribunal cannot vary, amend, correct, review, add to or revoke the award.

141. However, it would appear that the Court of Appeal’s decision in respect
of the definition of a final award remains good law.

142. The Minister of State for Law, at the second reading of the International
Arbitration (Amendment) Bill 2001, commented that s 14 of the International
Arbitration (Amendment) Act (which inserts the new s 19B) ‘… provides
clarification on the finality of an interim award. Under UK arbitration law and
our domestic Arbitration Act, an interim award, once given, is binding and
cannot be reviewed by the arbitrator. The Model Law says nothing about the
finality of an interim award but practitioners have long assumed that the position
is the same as well… Thus, clause 14… amends the Act to state clearly that the
position in Singapore for international arbitrations is that interim awards are
final and binding’. (Emphasis ours)

143. The Minister’s speech suggests that the new s 19B (like the amendments
to s 15) is a clarification of the law prior to 1 November 2001; ie there is no
change to the law. It is important to note that in Dermajaya Woo JC referred to
the same speech by the Minister and accepted (in the context of s 15 IAA) that
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the amendments were a clarification and not a change in the law. Woo JC then
applied the post 1 November 2001 law to an arbitration commenced prior to
that date.

144. Parliament’s intention may have been to include interim awards as being
final and binding, but that is not conclusively put beyond doubt by the new s
19B. However when read with the revised definition of ‘award’ which was part
of the 2001 amendments to the IAA, it appears to have achieved this object.

The amendment to the definition of ‘award’

145. Award is now defined as:

‘… a decision of the arbitral tribunal on the substance of the dispute
and includes any interim, interlocutory or partial award but
excludes any orders or direction made under s 12 …’56. (Emphasis
added)

146. The upshot of this is the January award in Jeffrey Tang would, even if it
was not a final award because costs were outstanding, fall within the definition
of award under the IAA. Consequently the new s 19B(2) would prevent the
arbitrator in Jeffrey Tang from issuing the equivalent of the March award.

Developments in Malaysia

The Arbitration Act 1952 (‘1952’)

147. In Malaysia, arbitration is regulated by the arbitration Act of 1952 (‘AA
1952’), based like Singapore’s AA 1953, on the UK AA 1950.

148. As with Singapore’s statutory regime prior to the introduction of the

56 s 2(1) IAA.
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IAA 1994, the AA 1952 is a single statutory instrument governing both
international and domestic arbitrations.

Non-application of the AA1952 from certain arbitrations

149. The AA 1952 has not seen any substantial revisions since its enactment,
save for a major change in 1980 introduced by way of exclusion provisions in
s 34. These provisions state that the following categories of arbitration will not
be subject to AA 1952.

(a) Arbitration conducted under the Convention on the Settlement of
Investment Disputes Between States and Nationals of Other States 1965
(‘the Convention’)57; or

(b) Arbitrations conducted under the UNCITRAL Arbitration Rules 1976
and the Rules of the Regional Centre for Arbitration in Kuala Lumpur58.

150. It has been suggested that the object of the amendment was to encourage
the development of the Kuala Lumpur Regional Centre for Arbitration by
removing such arbitrations from the supervisory jurisdiction of the Malaysian
Courts59, and thus make it far more attractive to non-Malaysian potential
litigants. Consistent with this, there is some evidence that this amendment was
seen as drawing a distinction between international and domestic arbitrations.
This certainly appears to be the basis of the following extract from the Rules of
the Kuala Lumpur Regional Centre for Arbitration:

‘Amendment to the Malaysian Arbitration Act 1952 – s 34

This Section provides that international arbitrations conducted
under the Rules of the Centre are excluded from the supervision
of the Malaysian Courts which will not intervene in those

57 s 34(a) AA1952.
58 s 34(b) AA1952.
59 ‘Update on Changes and Developments in Arbitration Law in Malaysia’ by WSW Davidson, a
paper delivered at the Symposium on Arbitration held in Singapore in November 2000.
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arbitrations. This exemption does not apply to domestic
arbitrations whether or not conducted under the Centre’s Rules
or to international arbitrations not conducted under the Rules of
the Centre. This is a unique provision not found in other jurisdiction
(Introduction Section, Rules of the Centre.’ (Emphasis added)

151. This analysis was supported in Syarikat Yean Tat (M) Sdn Bhd v Ahli
Bina Pamong Sari Sdn Bhd [1996] 5 MLJ 469 where the court made a distinction
between an international arbitration and one involving two local parties even
though parties arbitrated under the Rules of the Regional Centre. As the parties
were locals, the court held that it would thus be wrong to refer to s 34 of the
Act.

152. However, a literal reading of s 34(b) suggests that domestic arbitrations
are also excluded from the application of the AA 1952 so long as they are
conducted under the UNCITRAL Arbitration Rules 1976 and the Rules of the
Regional Centre for Arbitration in Kuala Lumpur.

153. This interpretation was favoured by the Malaysian Court of Appeal in
Sarawak Shell Bhd v PPES Oil & Gas Sdn Bhd & Ors [1997] 4 MLJ 280. The
Court of Appeal held that arbitrations under the Convention or the UNCITRAL
Rules and the Rules of the Centre were excluded from the AA 1952. It made no
difference whether it was an international or domestic arbitration. The Court of
Appeal also commented that the Introduction Section of the Regional Centre
(set out above), was not consonant with the wording of s 34(1).

154. The post Sarawak Shell version of the Rules of the Regional Centre60

now states that:

“…

The Amendment to Malaysian Arbitration Act 1952 in 1980
includes a new s 34 which provides that any arbitration conducted
under the Rules of the Centre is excluded from the supervision or

60 Extracted from the Regional Centre’s webpage as at 28 July 2002.
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intervention of the Malaysian Courts.

Section 34 includes domestic arbitration as well as international
arbitration.

In the case of Sarawak Shell Bhd case [1998] the Appellate Court
decided that s 34 includes any arbitration, whether domestic or
international.

The status of the Centre as an independent arbitral institution for
both domestic and international arbitration is a clear policy of the
Arbitration Act 1952. The decided cases of Klockner Industries
[1990] 3 MLJ 183; Soilchem Sdn Bhd case [1993] 3 MLJ 68; and
Sarawak Shell Bhd case [1998] 2 MLJ 20 state as such, and no
other interpretation to s 34 should be given contrary to the decision
of the courts.

In this connection the Centre has revised its Arbitration Rules of
1998 as follows:

“This Section provides that any arbitration conducted under
the Rules of the Centre is excluded from the supervision of
the Malaysian Courts, which will not intervene in such
arbitration. This is a unique provision not found in other
jurisdictions.

The amendment is necessary to make the paragraph in
conformity with the decision of the court in s
34.”(Arbitration Rules of Regional Centre for Arbitration
Kuala Lumpur Revised August 2001)
…”

155. There has some criticism within Malaysia61 of

61 See WSW Davidson, footnote 59.
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(a) the fact that there exists no distinction in the regime applicable to domestic,
as opposed to international arbitrations; and

(b) the lack of governmental urgency in replacing the AA 1952 with more
progressive legislation.

156. The Chairman of the CIArb, Malaysia Branch recently observed that:

‘Legislation on arbitration in Malaysia has seen little change from
1952. While much of the world has progressed with arbitral law
reform, we have not kept apace. This has to a certain extent been
a disadvantage as parties have sought to arbitrate in neighbouring
countries. Much of the concern has been directed at the case stated
procedure currently available under the 1952 Arbitration Act. The
[CIArb Malaysia] Branch is of the view that legislation under the
UNCITRAL Model law could profitably be adopted for use in
Malaysia, a view also expressed by eminent experts during the
Video Conference organised by the Branch in September, 2000.’62

157. The Malaysian Bar Council has however taken steps to revise the
legislation with the circulation of a new draft arbitration act. Particulars of this
are not yet available for public comment.

158. However a consensus has now been reported63 which favours:

(a) a two act regime, separately regulating domestic and international
arbitrations, with a opt in/opt out scheme; and

(b) the adoption of the Model Law.

Conclusion

159. Much of the change in the Singapore statutory regime governing

62 ‘Chairman’s Thoughts’, CIArb Malaysia Branch Newsletter, Vol 2, April 2002.
63 WSW Davidson, see footnote 59.
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arbitrations has been driven by commercial considerations reflected in the
Singapore Government’s objective of making Singapore a centre for international
arbitration. This can be seen in the manner in which matters dealt with broadly
under the Model Law have found expression in quite specific terms in the IAA.
More often than not, the fleshing out in this manner has been to consolidate the
party autonomy and independence of international arbitrations.

160. The speed with which amendments have been made to the IAA to deal
with doubt and uncertainties arising from recent decisions once again testifies
to the overriding objective of maintaining an attractive arbitration regime and
environment. It seeks to give the greatest possible regard to respecting the parties
decisions in international arbitrations, by upholding rather than frustrating their
choices. What also runs through the entire approach to the IAA is the clear
desire to maintain as broad as possible a level of applicability and appeal to
practitioners and users in both the common and civil law world.
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